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1. I am the Senior Director, International Payments with Wal-Mart Stores, Inc.
("Walmart"), a position | have held since January 31, 2011.
2. Walmart is engaged In the operation of retail stores of various formats, either

directly or through subsidiaries, in a number of jurisdictions around the world, including the
United States, Canada, Argentina, Puerto Rico, Brazil, Japan, the United Kingdom, Chile,
Mexico, five countries in Central America and fourteen countries in southem Africa. In addition,
Walmart is a participant in joint ventures that operate retail stores in India and China. Further
information regarding Walmart's operations is found in the 2011 Annual Report of Walmart
attached to this witness statement as Exhibit "A".

3 In Canada, Walmart operates through its wholly-owned subsidiary, Wal-Mart
Canada Corp. ("Walmart Canada"), headquartered in Mississauga, Ontario. Walmart Canada's
operations are described in further detail below.

Background

4, As Senior Director, International Payments, | support Walmart's operations
relating to the acceptance of credit cards and other payment cards at retail locations in each of
the 29 countries outside the United States in which Walmart currently operates, including
Canada.

5. | have over 10 years of experience in the retail sector, the majority of which Is
specifically focused on credit card and other payment card operations.

6. Prior to joining Walmart, | was employed as the Director of International and
Interchange Financial Services by The Home Depot, Inc. ("Home Depot”). In this capacity, | was
responsible for the credit card operations of Home Depot, including private label credit card
programs and entering into agreements with Acquirers with respect to the supply of credit card

network services to Home Depot in Canada, Mexico and China.
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7. Prior to joining Home Depot, | spent over 10 years working in various roles in the

credit card side of the banking sector, including positions at First USA (now JP Morgan Chase),
Metris Companies (now HSBC) and Juniper Banks (now Barclay Card).

8. Since joining Walmart in January 2011, | have personally supported Waimart
Canada's operations relating to the acceptance of credit cards, including negotiating
agreements between Walmart Canada and Acquirers goveming the supply of credit card
network services to Walmart Canada.

Operations of Walmart Canada
9. Walmart Canada was established in 1994 through the acquisition of 122
"Woolco" stores of Woolworth Canada. Walmart Canada now operates 333 stores in Canada,

located in each of the ten provinces and in two territories, employing over 85,000 Canadians.

10. Waimart Canada operates in Canada through three principal retail formats: (a)
168 discount stores operating under the "Walmart” or "Wal-Mart" banners that carmry close to
80,000 different products, ranging from appare! and home decor to electronics; (b) 164 Walmart
Supercentres that carry the broadest range of products and services, including mass
merchandise, grocery items and pharmaceutical products, as well as speciality services, such
as garden centres, tire and lube express auto cenires and vision centres; and, (c) online sales
through the "www.walmart.ca" website.

1. The retail markets in which Walmart Canada participates are intensely
competitive. Walmart Canada faces strong competition from other discount, department, drug,
variety and specialty stores, warehouse clubs and supermarkets, many of which are regional,

national or international chaine, as well as internet-based retailers and catalogue businesses.

12. Walmart Canada competes by offering a broad assoriment of quality
merchandise and services at every day low prices ("EDLP"), Walmart Canada's pricing
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philesophy requires that products be priced at an everyday low price, so its customers trust that
prices will not change under frequent promotional activity.

13. As a result of the significant competition and consistent with the EDLP strategy
described above, Walmart's giobal profit margins on sales of products are very low, averaging
between 3% to 4%.

14. Waimart Canada forms strategic partnerships with suppliers to ensure that
suppliers provide Walmart Canada with the highest quality products at the lowest possible
prices. Walmart Canada is constantly searching for ways to reduce its own operating costs, so
as to continue to provide lower prices for Canadian consumers. By reducing the cost at which
Walmart Canada purchases goods and services and maintaining low operating costs, Walmart
Canada is able to provide products to Canadian customers at lower prices. This model, known
as the "productivity loop”, has been key to Walmart's success and can be summarized as
follows: whenever Walmart is able to lower costs, it iowers prices for consumers, which in tum

leads to increases in sales.

18. Conversely, as outlined below, Walmart Canada's inability to constrain the
increasing costs of credit card acceptance in Canada results in higher prices for all customers of
Walmart Canada, including those that purchase products using lower-cost methods of payment,

such as Interac debit or cash.
16. Walmart Canada has a bank affiliate, Walmart Canada Bank.

Payment Methods Accepted by Walmart Canada

17 Walmart Canada accepts cash, cheques, Interac debit and general purpose
credit cards (Visa, MasterCard, American Express, Discover, China Union Pay, Diners Club and
JCB) for payments at retail stores across Canada. For online sales at "www.waimart.ca”,
Walmart Canada accepts Visa, MasterCard and American Express credit cards.
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1. | am Tax & Treasury Manager of IKEA Canada Limited Partnership ("IKEA

Canada"), a position | have held since 2008.

2. Prior to joining IKEA Canada, | worked for Electrolux Canada Corp. as the head

of their tax function in Canada.

3. | have been a Certified General Accountant since 2002 and | am a graduate of
the University of Windsor, where | obtained a Bachelor of Commerce degree (Honours Business

Administration).

4. In my capacity as Tax & Treasury Manager, | oversee IKEA Canada's tax and
treasury functions, including managing IKEA Canada's relationships with Acquirers relating to

the acceptance of credit cards and other payment methods.

Operations of IKEA

5. The IKEA Group of Companies (the "IKEA Group") was founded in 1943 by
Ingvar Kamprad in Sweden. Today, the IKEA Group is the world’s largest home furnishing
company, with over 300 retail locations in more than 38 countries around the world. Further
information regarding the operations of the IKEA Group can be found in the 2011 Yearly
Summary of the IKEA Group, a copy of which is attached as Exhibit "A" to this witness

statement.

6. IKEA Canada currently operates 11 retail locations in Quebec, Ontario, Alberta

and British Columbia. In FY2011, IKEA Canada had sales of approximately $1.3 billion.

7. IKEA Canada's business philosophy is to offer a wide range of well-designed,
functional home furnishing products at prices so low that as many people as possible can afford

to purchase them.

8. Consistent with this strategy, IKEA Canada is constantly striving to reduce its

costs and lower prices for its products. For example, IKEA Canada adapts the sizes and
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construction of its products so that they can be produced, packaged and transported in a cost-
effective and efficient manner. In addition, IKEA Canada selects materials for its products that

lower the cost of production, including using recycled materials.

9. IKEA Canada operates in a highly competitive retail market in Canada, which
includes furniture and appliance stores, such as The Brick, Leons and Brault & Martineau;
department stores, such as Sears; mass merchandisers, such as Walmart, Canadian Tire and
Bed Bath & Beyond; and specialty retailers, such as Sleep Country Canada. To remain
competitive, IKEA Canada is required to control its supply and operating costs, so as to offer

consumers highly competitive prices.

10. One method used by IKEA Canada to reduce its costs is to encourage customers
to collect, deliver and assemble products themselves. In addition, customers can design their
own kitchens or projects using computerised planning tools. By encouraging customers to
perform these functions themselves, IKEA Canada reduces its costs and can provide lower

prices to customers.

11. Certain customers prefer to have their products assembled or delivered, instead
of performing these functions themselves. Those customers that want IKEA Canada to
assemble or deliver their products through third party service providers must pay an additional
fee to cover the extra cost of such services. Even though the extra charges are relatively small,
amounting to approximately $70 for an average delivery, the vast majority of IKEA Canada's

customers opt to deliver products themselves so as to avoid any extra fees.

12 With the vast majority of suppliers, IKEA Canada has been able to reduce its
costs over time, which has enabled it to offer consumers lower prices. In fact, IKEA Canada has
reduced prices by approximately-over the last ten years, while the Consumer Price Index
has increased 22% worldwide. However, as outlined below, IKEA Canada has not been able to

effectively constrain increases in or reduce the cost of credit card acceptance.
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Payment Methods Accepted by IKEA Canada

13. IKEA Canada accepts cash, Interac debit, and Visa and MasterCard credit cards
at all of its stores. IKEA Canada also offers a private label credit card issued by CitiFinancial
Canada, Inc. IKEA Canada stopped accepting American Express credit cards as of November
1, 2010, due to the high cost of credit card acceptance. Cheques are also accepted by IKEA

Canada, but account for an insignificant share of its payment volume.

14. IKEA Canada also offers IKEA Home Shopping, which allows customers to
browse the IKEA Canada catalogue and shop online, by phone or by fax. IKEA Home Shopping
accounted for approximately. or_of IKEA Canada's sales in FY2011. IKEA
Canada accepts Visa or MasterCard credit cards for online sales, as well as IKEA Gift Cards

and certified cheques by phone.

15.

16. For the fiscal year ending August 31, 2011, credit card payments accounted for
approximately-of IKEA Canada's annual sales volume, while Interac debit accounted for

approximately-and cash accounted for.
17. Approximately({Jof IKEA Canada's FY2011 sales were made using Visa credit

cards and approximately {fJwere made using MasterCard credit cards. Less than{ifjof credit

sales were made using IKEA Canada's private label credit card.

18. The average ticket size of a purchase made at IKEA Canada in FY2011 was
approximately {fJusing cash, (@using Interac debit and {iflusing a credit card visa (i

and MasterCard (il
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19. The cost to IKEA Canada of credit cards is significantly higher than the costs of
other forms of payment used by customers, such as Interac debit and cash. In fact, credit cards
are the most expensive method of payment that IKEA Canada accepts, followed by cash and

Interac debit.

20. The fees paid by IKEA Canada on each credit card transaction ("Card
Acceptance Fees") range from {to @ depending upon the type of credit card used by
a customer. In comparison, cash costs IKEA Canada approximately (j per transaction to

process and Interac debit costs IKEA Canada approximately {jper transaction to process.

21. Card Acceptance Fees for credit cards are a significant expense for IKEA
Canada. IKEA Canada pays approximately_each year in Card Acceptance Fees for
Visa and MasterCard credit cards. This is significantly higher than other costs incurred by IKEA
Canada each year, such as_in cash costs,—in insurance costs,-
in building maintenance, cleaning and snow removal costs, and (Il for in utility (gas,

electricity and water) costs.

22. As noted above, the Card Acceptance Fees for IKEA Canada also vary
depending upon the type of credit card presented by the customer for payment. Specifically,
each time that a customer pays with a “premium” Visa credit card, such as a Visa Infinite, IKEA
Canada pays a Card Acceptance Fee of- as compared with a Card Acceptance Fee of

-applicable to a standard or “classic” Visa credit card.

23. Similarly, for MasterCard's "super premium" World Elite credit card, IKEA
Canada pays a Card Acceptance Fee of- as compared with a Card Acceptance Fee of

-applicable to a standard MasterCard credit card.

24, Credit card acceptance costs differ significantly from other business costs

incurred by IKEA Canada. As discussed below, unlike with other supplier relationships, IKEA
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Canada has been unable to constrain increases in Card Acceptance Fees or effectively
negotiate reductions in such fees — not even in conjunction with increased credit card sales

volume.

25, Card Acceptance Fees are also substantially less transparent than other costs.
For example, IKEA Canada cannot determine in advance what percentage of its transaction
volume will be paid for using premium credit cards, which incur higher Card Acceptance Fees

than standard credit cards.

26. Further, Card Acceptance Fees are difficult to forecast or mitigate given the
ability of the credit card networks to unilaterally increase such fees or introduce new types of
credit cards, such as "premium" and "super premium" cards, which carry higher Card

Acceptance Fees.

27.

28. Further, IKEA Canada has been accepting credit cards as a form of payment for
over 30 years. It is not feasible for IKEA Canada to decline to accept credit cards as customers

of IKEA Canada have become accustomed to paying with credit cards.

Relationship with the Networks and our Acquirers

29. IKEA Canada has entered into an agreement (the "Merchant Agreement”) with
Moneris Solutions Corporation ("Moneris"), a joint venture formed by two financial institutions

(Bank of Montreal and Royal Bank of Canada). Moneris is a payment processor that acts as an
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Acquirer for the credit card transactions made at IKEA Canada. An Acquirer provides the
infrastructure and services necessary for IKEA Canada to accept credit cards as a form of
. payment from customers, including access to the Visa and MasterCard credit card networks,
facilitation of authorization requests for credit card transactions and settlement of payment. A

copy of the Merchant Agreement is attached to this witness statement as Exhibit “B".

30. There is significant competition between Acquirers for the supply of credit card
network services to merchants, particularly for large merchants, such as IKEA Canada. In
August 2008, IKEA Canada invited five competing Acquirers and payment processors to submit
bids for the supply of credit card network services to IKEA Canada through a competitive
request for proposals process. Five competing bids were received by IKEA Canada from

various Acquirers.

31. Although IKEA Canada received a number of competing bids, none of these
Acquirers was able to submit a bid for the supply of credit card network services that was lower
than the combined Interchange Fees and Network Fees established by Visa and MasterCard.
The default rates for Interchange Fees established by Visa and MasterCard act as a floor for the

Card Acceptance Fees paid by merchants.

32. More recently, IKEA Canada issued a similar request for proposals for banking
services, including credit card network services, to seven financial institutions and received five
competing bids in February 2012. Responses to the request for credit card network services
were returned by the financial institutions without any reduction in the default Interchange Fees

established by Visa and MasterCard.

33. Through the request for proposals process, IKEA Canada has been able to
secure competitive pricing from Acquirers with respect to the portion of the Card Acceptance

Fee that is retained by Acquirers, commonly referred to as an "Acquirer Service Fee". However,
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as outlined below, the Acquirer Service Fee accounts for only a very small proportion of the

overall Card Acceptance Fee paid by IKEA Canada for credit card acceptance.

w

4. The most significant component of the Card Acceptance Fees paid by IKEA
Canada is, by far, the "Interchange Fee" that is retained by the financial institution that issues
the credit card ("Issuers"). In addition to the Interchange Fee, Card Acceptance Fees also
include Network Fees (that are retained by the relevant credit card network, such as Visa or

MasterCard) and the Acquirer Service Fee.

35. For IKEA Canada, the Acquirer Service Fee is approximately - and
represents less than-of its total Card Acceptance Fee. The Interchange Fees retained by

Issuers and the Network Fees retained by the credit card network account for the remaining

of the Card Acceptance Fee paid by IKEA Canada.

In FY2011, IKEA Canada incurred Card Acceptance Fees of (i) million,

of which was Acquirer Service Fees payable to Moneris, (JE Il of which was

w
o

Network Fees payable to Visa and MasterCard, and-million of which was Interchange

Fees payable to the banks that issue credits cards.

w w
oo ~
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39. For example, IKEA Canada received notices from Moneris of fee increases
imposed by MasterCard on its domestic consumer products on September 16, 2009 and of fee
increases imposed by Visa on its domestic consumer products on July 16, 2010 and December
17, 2010. Copies of the notices received from Moneris are attached as Exhibit "C" to this

witness statement.

Increasing Cost of Credit Card Acceptance

40. Card Acceptance Fees for IKEA Canada have increased in recent years due to a
number of factors, including increases in the level of Interchange Fees associated with credit
cards and the introduction and increasing penetration of "premium" credit cards that have higher

Interchange Fees.

41. Premium credit cards represent an increasingly large proportion of transaction
volume at IKEA Canada. Currently, approximately-of the sales at IKEA Canada made
using a MasterCard are made using a premium credit card that carry higher interchange fees,
such as a MasterCard World credit card. Similarly, approximately-of sales made using a
Visa credit card are made using a premium credit card, such as a Visa Infinite. This is
significantly higher than the estimates provided by MasterCard and Visa when their premium

credit card programs were launched in 2008, namely 9% and 10-17%, respectively.

42. The higher Interchange Fees associated with the so-called "premium” credit
cards do not bring additional benefits to merchants, such as IKEA Canada, in the form of
increased sales or otherwise. | am not aware of any jurisdiction where increasing the rewards or
other benefits to cardholders has caused cardholders to purchase more home furnishings from

the IKEA Group.
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43. Card Acceptance Fees in Canada are higher than in many of the other
jurisdictions in which the IKEA Group operates. For example, IKEA Canada’s Card Acceptance
Fees are, on average, approximately-of the transaction value. That is slightly lower than
the United States, where the IKEA Group pays- per transaction for credit cards, but
significantly higher than other jurisdictions, such as the IKEA Group's Card Acceptance Fee of

@ i~ Spain. Globally, the IKEA Group pays an average Card Acceptance Fee of (i per

transaction.

44, IKEA Canada’s credit card acceptance costs account for (i) of the IKEA
Group’s total credit card acceptance costs globally, even though IKEA Canada’s sales account

for only{Jof the IKEA Group's global sales.

45, Risingr Intérchange Fees and the introduction and increased use of premium
credit cards have resulted in a “reverse Robin Hood effect”, where higher income earners have
credit cards with more rewards and benefits. Meanwhile, people who do not have sufficient
income to receive approval for those credit cards pay with standard credit cards, cash or Interac
debit. As a consequence, it is only those individuals with higher incomes that receive the
benefits associated with premium credit cards and such benefits are subsidized by the higher

prices paid by all customers, including those who pay with cash and Interac debit.
The Merchant Rules

46. The Merchant Agreement requires IKEA Canada to abide by certain rules

implemented by Visa and MasterCard (the "Merchant Rules"), including the following:

@ the "honour il cards' rule, (N
N -
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(b)  the “non-discrimination” rute, (D

() The "no surcharge" rute, (D

47. As a result of the Merchant Rules described above, IKEA Canada is unable to

send appropriate price signals to its customers or effectively encourage them to use lower-cost
methods of payment, such as cash, Interac debit and lower-cost credit cards by, for example,
surcharging credit cards with higher Card Acceptance Fees or declining to accept credit cards

with higher Card Acceptance Fees, such as “premium” or “super premium’ credit cards.

48. Further, IKEA Canada cannot constrain increases or reduce Card Acceptance
Fees. IKEA Canada has not been able to effectively negotiate reductions or limit increases in

Card Acceptance Fees for Visa and MasterCard credit cards.

49. The Merchant Rules prevent IKEA Canada from effectively differentiating
between Visa and MasterCard credit cards, and require IKEA Canada to treat all Visa and

MasterCard credit cards alike, even those with higher Card Acceptance Fees.

50. As the Merchant Rules prevent IKEA Canada from surcharging or refusing to
accept certain types of credit cards whose costs exceed the basic cost of credit card
acceptance, they reduce or eliminate a significant source of leverage that IKEA Canada would

otherwise have when negotiating with Visa and MasterCard.

51. In the absence of the Merchant Rules, IKEA Canada, at_

Y e these credit card

networks reduced Card Acceptance Fees through reductions in the level of default Interchange

Fees.



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 34 of 401 PagelD # 12
69129
-12- PUBLIC

52, 7/
_In deciding whether or not to surcharge on certain

brands or types of credit cards, IKEA Canada would consider a number of factors including:
whether IKEA Canada's competitors are surcharging on credit cards, the reaction of customers
and, as discussed further below, whether IKEA Canada has received the real-time information
required to allow its point-of-sale system to efficiently differentiate higher-cost credit cards at the
point-of-sale and apply a surcharge. Any surcharge would be reasonably related to the level of
Card Acceptance Fees and clearly disclosed at IKEA Canada’s retail locations and in its

promotional materials.

53. As noted above, customers of IKEA Canada are used to paying additional fees
when they select services (such as delivery or assembly) that result in higher costs for IKEA
Canada, as opposed to having those costs subsidized by customers that do not select such
services. Similarly, customers that choose to use credit cards that impose higher costs on IKEA
Canada should bear those additional costs, as opposed to having those costs subsidized by

customers that elect to pay using lower-cost methods of payment.

54. The IKEA Group has prior experience with surcharging on credit card
transactions, as such surcharging is allowed in certain jurisdictions in which the IKEA Group
operates. For example, the IKEA Group surcharged credit cards transactions in the United
Kingdom during the period 2004 to 2010. As outlined below, and described in a presentation
given by Martin Weiderstrand, Manager, EU Affairs of the IKEA Group, titled “Competition in
Card Payments” (June 22, 2010) attached as Exhibit "D" to this witness statement, through the
application of such surcharges, the IKEA Group was successful in reducing its Card Acceptance

Fees for both Visa and MasterCard credit card transactions.
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55. | understand that in the period 2004 to 2010, the IKEA Group applied a

surcharge to all credit card transactions at its retail operations in the United Kingdom that was
fixed at 70 pence (approximately CDN $1.10). The amount of the surcharge was roughly equal
to the cost of an average credit card transaction at the time the surcharging policy was initiated.
The surcharge ultimately covered approximately () of the 'KEA Group’s credit card

costs in the United Kingdom.

56. The IKEA Group passed the savings resulting from surcharges on to customers
directly. Indeed, in implementing this surcharging policy, the IKEA Group publicized that, as a
result of the surcharge, customers would receive lower prices on specified products, such as
energy efficient light bulbs. Using the savings generated from surcharging, the IKEA Group
reduced the prices of these products by_ making it easier for customers to see the

direct benefits from the surcharge.

57. The surcharges instituted by the IKEA Group created an effective pricing signal
that encouraged consumers to use lower-cost methods of payments, such as debit cards,
instead of higher-cost credit cards. In particular, as indicated in the presentation attached as
Exhibit "D", the volume of credit card transactions at the IKEA Group's retail stores in the United
Kingdom in 2005 was reduced by 37% through surcharges. Customers previously paying with
credit cards switched to lower-cost debit cards. The number of debit transactions in 2005
increased by 16%. Cash sales were not affected and stayed at approximately 19% following the

implementation of the surcharge.

58. When surcharges on credit cards were removed in 2010, the number of
transactions using credit cards increased by {Jj During this same period, the number of debit

transactions decreased by
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59. The IKEA Group did not experience any reduction in sales, allegations of "bait

and switch" or similar complaints from customers in response to the implementation of the

surcharge policy.

60. Ultimately, the IKEA Group discontinued the surcharge policy in 2010 due to
difficulties in continuing to implement a surcharge using existing point-of-sale systems. In
particular, the IKEA Group had not been provided with the information to enable it to efficiently

differentiate high-cost credit cards at the point-of-sale.

61. | believe that Visa and MasterCard will have a significant incentive to reduce or
not increase Card Acceptance Fees in order to avoid surcharging by merchants or having their
credit cards declined by merchants. Similarly, selectively surcharging one credit card networks'
products, such as imposing a surcharge on Visa credit cards but not on MasterCard credit
cards, will create a significant incentive for that network to compete through reduced Card

Acceptance Fees and improved service.

62. The Merchant Rules also prevent IKEA Canada from sending the correct pricing
signals to customers that elect to use higher-cost credit cards to make a purchase. IKEA
Canada's customers are generally unaware that credit cards impose a higher cost on merchants

than other forms of payment.

63. Consistent with IKEA Canada's business model and experience in the United
Kingdom, cost savings resulting from reductions in Card Acceptance Fees would be passed on

to consumers in the form of lower prices.

64. In addition, in the absence of the Merchant Rules, IKEA Canada would consider
declining to accept higher-cost premium credit cards, while continuing to accept standard credit

cards.
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Use of Discounts

65. In the past, the IKEA Group has used discounts in an attempt to encourage
customers to pay with cash or other payment methods that impose lower costs than credit
cards. However, such discounts are not effective, or as effective as surcharging, in encouraging

customers to use lower-cost payment methods and are not as clear to customers.

66. To pursue a discounting policy, IKEA Canada would have to inflate its base
prices for all customers in an effort to encourage customers paying with a credit card to use a
different payment method. For example, to offer a $5 discount to a customer who is purchasing
a $195 product with cash or Interac debit, IKEA Canada would have to increase the price from
$195 to $200, and then offer a $5 discount to only those customers paying with cash or Interac
debit. As IKEA Canada operates in a highly competitive retail environment, it must be able to

advertise the lowest prices available.

67. This may be contrasted with the circumstance where the Merchant Rules have
been modified to allow a merchant to apply a surcharge on a credit card transaction. In that
case, the merchant could advertise the product at $98, along with a statement that customers

that elect to pay using a credit card will be subject to a surcharge of $2.

68. In addition, a discount would be more costly to implement. For example, it would
not be practical for IKEA Canada to offer a discount to 100% of its customers (including the-
of annual sales volume that is currently represented by cash and Interac debit payments) in an
attempt to encourage the-of annual sales volume currently on credit cards to use a lower-
cost payment method. The costs associated with offering a discount to all customers would
greatly exceed the costs associated with a more targeted surcharge that applies only to the-

of annual sales volume currently on credit cards.



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 38 of 401 PagelD # 1°

69133
-16 - PUBLIC
69. Finally, a discount is not as effective as a surcharge in encouraging customers to

change behaviour. A surcharge is viewed by consumers as a real and tangible cost, whereas a
discount is dismissed by many customers and viewed by other customers simply as an

opportunity cost.

70. A "fee for service" approach to pricing is simple for consumers to understand and
appreciate. IKEA Canada’s customers recognize that requesting delivery or assembly of a
product will result in an additional, reasonable fee for the added service. It is far more complex
to advertise an "all in" price, including delivery and assembly, and then discount for the vast

majority of IKEA Canada’s customers that do not want those optional services.

Co-branded Credit Cards

71. in an attempt to reduce Card Acceptance Fees, certain companies within the
IKEA Group have issued co-branded credit cards, such as the IKEA Group's operations in

Spain and Poland.

72. A co-branded credit card is a card that is issued by a merchant or that carries the
merchant's brand, along with the brand of a credit card network, such as Visa or MasterCard,
and potentially the brand of the partner Issuer. Through such co-branding arrangements,
merchants can receive a portion of the revenue stream normally payable to Issuers, and thereby

offset a portion of the significant Card Acceptance Fees payable on credit cards.

73. However, co-branded credit cards are generally ineffective in reducing credit card
costs for merchants. Unlike the grocery sector, for example, where purchases are frequent, the
average IKEA Canada customer shops at IKEA less than four times per year and the co-
branded credit cards issued by the IKEA Group are not often used at locations other than IKEA
retail stores. As a consequence, co-branded credit cards generate very little revenue or cost

savings for the IKEA Group.
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Electronic and Visual Identification of Credit Cards

74. To take advantage of the remedies sought by the Commissioner of Competition,

IKEA Canada requires a realtime means of electronically identifying and assessing a surcharge
on those credit cards that carry higher Card Acceptance Fees at the point of sale, without

additional costs-to IKEA Canada.

75. Today, IKEA Canada is generally unable to determine whether a credit card
transaction has attracted a higher Card Acceptance Fee until after it has received the statement

of Card Acceptance Fees for the past month from its Acquirer.

76. | believe that the information required to electronically identify higher-cost credit
cards at the point of sale is already available to Visa, MasterCard and Acquirers. For example,
Acquirers could provide to merchants a table showing the Bank Identification Numbers (a
portion of the account numbers shown on a credit card) for those credit cards that have higher
Interchange Fees. Without the means to electronically identify and assess a surcharge on
higher-cost credit cards at the point of sale, it would be too costly, and leave too much room for

error, for IKEA Canada to surcharge or refuse to accept higher-cost credit cards.

(o

CHARLES SYMONS

Signed: March 13, 2012
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Romney Vowing Dodd-Frank Repeal Hits
JPMorgan Risky Trades

By Julie Hirschfeld Davis & Lisa Lerer - May 14, 2012 11:06 AM CT

108 COMMENTS QUEUE

Mitt Romney says he wants to talk about the economy in this presidential campaign,
including his call to repeal the Dodd-Frank financial regulation law. JPMorgan Chase & Co.
(JPM)’s $2 billion trading loss in risky transactions isn’t the sort of conversation he had in
mind.

So far, presumptive Republican nominee Romney has said little about the transaction that is
roiling Wall Street and Washington, prompting an inquiry by the Federal Reserve, a call for a
congressional investigation and a demand by Elizabeth Warren, a Democratic Senate
candidate in Massachusetts, that JPMorgan Chief Executive Officer Jamie Dimon resign
from the board of the New York Federal Reserve.

Enlarge image “Any time you have a development that suggests businesses

take unnecessary and unwise risks, you give ammunition to
Democrats and cause problems for the Republican
narrative,” said Stu Rothenberg, editor of the nonpartisan
Rothenberg Political Report. “Romney will have to deal with
it.”
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address at Liberty University in Romney, co-founder of private-equity firm Bain Capital LLC,
Lynchburg, Va, on May 12, 2012.

Photographer: Jae C. Hong/AP Photo has spotlighted his vow to repeal the Dodd-Frank law that

aims to strengthen financial regulations, calling it one of
Friarge image several overly burdensome laws backed by President Barack
Obama that costs jobs. Romney hasn'’t directly commented
on the JP Morgan losses since Dimon disclosed them on
May 10; he ignored a reporter’'s shouted question about the

matter at a May 11 rally in Charlotte, North Carolina.

A pedestrian passes JP Morgan Chase &

Co. headquarters in New York. Photo: ‘CO mmon 'Sen se Reg u Iat| on '
Peter Foley/Bloomberg

Enlarge image Campaign spokeswoman Andrea Saul had said in a
statement the losses showed “the importance of oversight
and transparency in the derivatives market,” and that
Romney as president would “push for common-sense
regulation that gives regulators tools to do their jobs, and

that gives investors more clarity.” she said.

Republican Presidential hopeful Mitt Asked for specifics, the campaign later replied with remarks
Romney delivers the keynote address at

Liberty University's 39th Annual he made last year while campaigning in New Hampshire,

Commencement in Lynchburg, Virginia, when he said he would favor regulating derivatives and
on May 12, 2012. Photographer: Jim

Watson/AFP/Gettylmages imposing different capital requirements on different forms of

securities. The campaign also pointed to Romney’s 59-point
economic plan, in which he writes that “some of the concepts in Dodd-Frank have a place.”

For Obama, the JPMorgan difficulties offer an opportunity to contrast the positions of the two
candidates.

“It is amazing that there are still those who are out there arguing we should repeal Wall
Street reform, that we should let Wall Street write their own rules again,” White House Press
Secretary Jay Carney said today.
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Repealing financial reforms will be difficult following JPMorgan’s $2 billion loss, which Dimon
said could cost an additional $1 billion this quarter or next. Proponents of oversight will be
bolstered, said Senator Carl Levin, a Michigan Democrat and chairman of the Permanent
Subcommittee on Investigations, on NBC News’ “Meet the Press” yesterday.

“The real problem is, the battle is not just between Washington and Wall Street,” Levin said.
“The battle is inside of Washington.”

Dimon, also on “Meet the Press,” said JPMorgan was “sloppy” and “stupid.” He said he
didn’t know if his firm broke any laws or U.S. Securities and Exchange Commission rules.
“You always make mistakes,” he said.

Volcker Rule

Dimon has been a critic of Dodd-Frank provisions including the so-called Volcker rule, which
is meant to bar proprietary trading by banks with federally insured deposits.

When he announced the losses, almost four weeks after characterizing articles about the
transactions as “a complete tempest in a teapot,” Dimon said the trading “may not violate the
Volcker rule, but it violates the Dimon principle.”

Warren, who formerly worked in the Office of the President and served as chairwoman of the
Congressional Oversight Panel for the Troubled Asset Relief Program, distributed an e-mail
over the weekend calling on Dimon to step down from his New York Fed position.

“He advises the Federal Reserve on the oversight of the financial industry,” Warren said in
an e-mailed statement. “Dimon should resign from his post at the New York Fed to send a
signal to the American people that Wall Street bankers get it, and to show that they
understand the need for responsibility and accountability.”

To contact the reporters on this story: Julie Hirschfeld Davis in Washington at
Jdavis159@bloomberg.net Lisa Lerer in Washington at llerer@bloomberg.net

To contact the editor responsible for this story: Jeanne Cummings at
jcummings21@bloomberg.net
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sndmanl1964 1 year ago

Dimon's attitude is too cavalier. "You can't touch me" is his motto.

1 Like Like Reply

AlexDeng 1 year ago

Does Mitt Romney's profile remind you of a maybe smarter version of George W. Bush?

Both of them were born into rich families and got nothing to worry.

Both of them have the world cut out for them.

Both of them have Harvard MBAs where they were taught how to maximize profit at all costs.

Both of them are religious.

Both of them are aloof from the average working people.

Both of them are running on the platform of less regulations and lower taxes for the rich (i.e. their base).
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While Bush pushed for more oil drillings in the US because he was an oil man,ddmriiey advocates for
less banking regulations because he was a financier/corp raider of a private equity.

While Bush has failed in almost all businesses including as President of the US, Romney has found
success because he is smarter than Bush (but it does not take too much to be smarter than Bush).

But do we really want any version of George W. Bush in the White House again?
Not that | am a wholehearted Obama supporter, but if | have to make a choice btw the lesser of two evils,
| have no choice but pick Obama.

2 Likes Like Reply
Mark Neal

This needs an update to include more facts about Romney's cut-throat past as an investment firm
manager... you know, all the jobs that were lost because of him.. all the lives that were ruined...

2 Likes Like Reply
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B. Emmert - Highly Confidential

THE VIDEOGRAPHER: Stand by.
This begins tape number one in the
videotaped deposition of Mr. Brian
Emmert In Re Payment Card
Interchange Fee litigation in the
United States District Court,
Eastern District of New York
05-MD-1720 (JG)) JO).

This deposition is being
held at the offices of Labaton
Sucharow located at 140 Broadway,
New York, New York on Thursday,
January 17th at approximately 9:26
a.m.

My name is Osmany Cabrera.
| am the legal video specialist on
behalf of Digital Media. The
certified court reporter is Debbie
Saline, Barrister Court Reporting,
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21 120 Broadway, New York, New York.
22 Will counsel please

23 introduce themselves for the

24 record?

25 MR. GREENE: My name is
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B. Emmert - Highly Confidential
Q. Yousee. You did remember.
What was the Discover proposal?
A. Discover was going exclusive with

them as well.
Q. Did you participate in that?
A, Yes, | did.

Q. What was your role in that?

A.  We just discussed the opportunities
and we actually asked one of our regional
managers out on the West Coast possibly
to, when we opened up our next location,
to open up that location exclusively to
Discover and he didn't think it would be
something that we should do.

Q. Why?

A. Thatis a lesser accepted card and
it's a very small portion of our -- the
amount of credit cards that are presented.
So, we decided we didn't want to take the
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21  chance especially in a-- opening up ina
22 new location. We didn't want to limit the
23 sales because we didn't accept a certain
24 kind of credit card.

25 Q. Whenyou say "lesser accepted

245
1 B. Emmert - Highly Confidential
2 suited to answer the question.
3 Q. Do youknow whether the proposal
4 reflected in Exhibit 11,020 was ever
5 analyzed by Jetro to determine whether you
6  should or shouldn't accept it?
7 A, ldidn't. 1wasn'tinvolved in it.
8  You would have to ask Richard.
9 Q. Have lexhausted your knowledge
10  about the proposal set forth in
11 Exhibit 11,020 such that you have no
12 further information regarding this
13 proposal to impart?
14 A, Yes,that's correct.
15 Q. [Ithink I asked you this, but I
16  can't remember.
17 Has Visa ever offered Jetro any
18  type of proposal similar in substance to
19 Exhibit 11,020?
20 A. They may have, but | am not aware
21 ofit.
22 Q. What about Discover; have they ever
23 made any proposal to Jetro similar in
24 substance to Exhibit 11,020?
25 A, Yes.
— PAGE 246
246

— PAGE 247
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B. Emmert - Highly Confidential

card,” I'm trying to understand what that
means. Does that mean fewer merchants
accept Discover Card?
A.  Fewer people carry that card.
Q. I'msorry if this seems highly
technical. Fewer people carry the card or
fewer people use the card; which are you
referring to?
A. lapologize. You are correct.
Fewer people use that card at Jetro and
Restaurant Depot. | don't know what the
distribution of the cards are.
Q. Who was the West Coast person that
was of that view that you were referring
to?
A.  Ruben Vogel.
Q. How long ago was that?
A. I don't remember. It was probably
right around the same time Richard spoke
to MasterCard, but I don't remember
specifically when. As the interchange
fees continued to rise, we were looking
for any possible alternative.
MR. GREENE: Let me show you

248

B. Emmert - Highly Confidential

a document that | will ask the

reporter to mark as Exhibit 11,021.

(Whereupon E-mail re

Discover acceptance proposal

bearing Bates numbers JET002361 was

marked Exhibit 11,021 for

identification as of this date.)
Q. Canyou identify what we marked as
Exhibit 11,0217
A. It'san e-mail correspondence
between Laura Clark, who was our Discover
account executive, and myself.
Q. Isthisthe Discover Card exclusive
acceptance proposal that you were just
testifying about a few moments ago?
A.  Yes, that's correct.
Q. This proposal does not seem to be
limited to one store; am | correct that
this proposal was for a Jetro-wide
proposal?
A.  Yes, that's correct.
Q. When I say Jetro-wide here, as you
understand, this applied to Jetro Cash &
Carry and Restaurant Depot or just one of
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10 take the risk.

17 location initially to see what the

23 transition.

25 his location?

— PAGE 250

B. Emmert - Highly Confidential

A. Correct.
Q. That's what is you testified to
before.

The rate they are talking about
here is .06 percent. Am | correct, sir,
that that was significantly lower than the
rate of interchange then being charged to
Jetro by its merchant processor for Visa
or MasterCard card acceptance?
A. Itwas lower. I don't remember
what the interchange was at the time.
It's lower. | don't know how
significantly lower it was.
Q. Ithink you testified that you
don't have private label cards.
A.  That's correct.
Q. Have you considered private label
cards?
A, Yes, we have.

NP PP PR R PP e
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21 Q. How recently?

22 A. I'mgoing to say private label and
23 co-brand, | am going to lump that all

24 together. | don't differentiate between
25  either, but we were looking for a cheaper

249
B. Emmert - Highly Confidential
the business operations?
A. Itwas proposed for all of the
locations and we initially spoke about we
wanted to see what the reaction was and
the only way we would do it -- we didn't
have -- excuse the language -- we didn't
have the balls to see if we could do it
all at every location. We didn't want to
11 Q. Therisk being loss of sales?
12 A Correct. We said why don't we see
13 about doing it at one location and we
14 would have told Discover that's what we
15 are going to do. We are going to do it as
16  atrial to see if we could do it at one
18  reaction would be and then slowly convert
19  other locations over, give them an
20  opportunity to market the business, to
21  offer cards to our customers so that we
22 could convert the business over, slowly
24 Q. Mr. Vogel didn't want to do that at
250
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alternative.
We looked at that probably as
recent as right around this time as well
when we met with, at a minimum, Household
Finance. | was involved in meeting with
Household Finance.
Q. Let'sback up a little bit because
| don't want to lump them together unless
10  there is no other way to do this.
11 Do you think private label cards
12 are the same as co-brands?
13 A. I know there is a difference
14 between a Jetro card that is only
15  exclusively used at Jetro and a card with
16  the Jetro name on it that could be used
17 elsewhere at other merchants.
18 Q. The card with the Jetro name on it
19  that could be used elsewhere is what is
20  referred to as a co-branded card, right?
21 A. Ifyousay so.
22 Q. Ifyouopened your wallet, you
23 would probably find some co-brand card in
there that you personally have?
A.  Yes.

— PAGE 252
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B. Emmert - Highly Confidential
Q. You know what a co-branded card is?
A. ldidn't know the difference
between the terminology.
Q. Do you have any private label cards
if you opened your wallet?

A. No.
Q. Have you ever had a private label
card?

A. My wife has every type of credit
card. In my name there probably is, but |
wouldn't know.
Q. So, let's talk about private label
cards.

Has Jetro ever given consideration
to a private label card?
A Yes.
Q. Isthat what you were testifying
before when you said it was about the same
time period, which was sometime around

N2 e
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21 2004?

22 A. We met with Household Finance and
23 I'mnot sure if they were offering a

24 private label card or co-branded card.

How was that meeting arranged? By

Q.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE
PAYMENT CARD INTERCHANGE FEE AND
MERCHANT DISCOUNT ANTITRUST LITIGATION

MDL No.05-md-1720(JG) (JO)

THIS DOCUMENT APPLIES TO:
ALL ACTIONS

DEPOSITION of GARY MORTON, taken
pursuant to notice, held at the Grove Hotel, 245
South Capitol Boulevard, Boise, ldaho, on October
15, 2008 at 9:11 a.m., before a Notary Public.
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BARRISTER REPORTING SERVICE, INC.
120 Broadway
New York, N.Y. 10271
212-732-8066
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1 G. Morton 1 G. Morton
2 the Extreme stores? 2 by that?
3 A No, Idonotrecall. 3 A Pressure related to the all outlets
4 Q Aspart of this proposal, would 4 rule.
5 Albertsons continue to accept debit cards at 5 Q Andwho was -- when you say "pressure
6 the Extreme store locations? 6 related to the all outlets rule," again, what
7 A ldonotknow. My recollection is I'm 7 doyoumean? And who did you believe was
8  not certain as to what other considerations 8  putting pressure on Albertsons?
9  were with payments. 9 A Visa. Penalties related to not
10 Q Do you recall who within Albertsons 10  meeting the all outlets rule, which would
11 was responsible for initiating this proposal? 11  have been -- we would have been penalized to
12 A John Boyd would have been involved in 12 tiered pricing.
13  the discussions. 13 Q Andwhat -- when you say -- well,
14 Q Okay. Otherthan John Boyd, is there 14  first of all when you say "the all outlets
15 anyone else that you can recall who was 15 rule,” do you mean that Visa -- at some point
16 involved in discussing this proposal for 16  Visa became aware that Albertsons was
17  Discover exclusivity at Extreme stores? 17  considering not accepting Visa credit cards
18 A Idonotrecall specifically others 18 atsome of its locations, specifically the
19 that would have been involved in the 19  Extreme store locations?
20  discussions. 20 A That's correct.
21 Q  Were you specifically involved in 21 Q Andthatas aresult of that, Visa was
22  these discussions to, perhaps, begin a 22  going to cease Albertsons' tiered pricing?
23  program of Discover exclusivity at Extreme 23  That was a horrible question. Let me
24  store locations? 24 rephrase that.
25 A 1 would have been involved in 25 And as a result of Visa becoming aware of
Page 290 Page 292
1 G. Morton 1 G. Morton
2 discussions related to the concept or the 2 Albertsons' discussions to stop accepting Visa
3 strategy related to exclusivity. 3 credit cards at these Extreme locations, how
4 Q Sowould you have participated in 4 did -- what is your recollection of how Visa
5  discussions between Albertsons and Discover 5 reacted?
6 relating to the potential for Discover 6 A Visaresponded with -- and reinforced
7 exclusivity at these store locations? 7 the all outlets rule, that it was a
8 A No. 8  requirement to continue, you know, receiving
9 Q Didyou have any discussions within 9  certain tiered pricing would require us to
10  Albertsons about how Albertsons was going to 10  accept Visa in all locations -- at all
11  shiftits customers from using Visa or 11  locations.
12 MasterCard or American Express to other 12 Q Sowhenyou say "tiered pricing," is
13  payment forms that were going to be accepted 13 that the pricing you were discussing earlier
14  at the Extreme store locations? 14  whereby Albertsons received certain reduced
15 A My recollection is that we never even 15 interchange rates because of the amount of
16  got to that point. 16  volume of Visa transactions at its store?
17 Q Soyoudon'trecall -- do you have any 17 A  Correct.
18 recollection as to whether or not this 18 Q And Visa was saying because Albertsons
19 program was ever implemented at any of the 19  was not willing to accept Visa credit cards
20  Extreme store locations? 20  at certain of its stores, it would no longer
21 A My recollection is that it never was 21  be eligible to receive that preferred tiered
22 implemented as a result of pressure that was 22 pricing?
23  provided by the card associations for 23 A Thatis correct.
24 nonacceptance. 24 Q So Albertsons would simply then be
25 Q Canyou explain further what you mean 25 paying the published supermarket rate, the

73 (Pages 289 to 292)
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HIGHLY CONFIDENTIAL - PAUL GALLO

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

In Re PAYMENT CARD )
INTERCHANGE FEE AND MERCHANT )
DISCOUNT ANTITRUST LITIGATION )  MDL Document No.
) 1720 (JG)(JO)
)
)

This Document Relates to:
ALL ACTIONS.

Videotaped deposition of PAUL GALLO taken
before TRACY L. BLASZAK, CSR, CRR, and Notary Public,
pursuant to the Federal Rules of Civil Procedure for the
United States District Courts pertaining to the taking
of depositions, at Suite 3800, One South Dearborn
Street, i1n the City of Chicago, Cook County, Illinois at

9:08 a.m. on the 24th day of April, A.D., 2008.
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1 HIGHLY CONFIDENTIAL - PAUL GALLO 1 HIGHLY CONFIDENTIAL - PAUL GALLO
2 what he meant by that line. 2 Do you see that?
3 BY MR.MURRAY: 3 A 1 do see that.
4 Q You say Mr. Jorgensen is no longer with Visa? 4 Q Does this refresh your recollection as to
5 A That's correct. 5  whether you had a discussion with Mr. Boyd about
6 Q Who else who is still at Visa performs this role 6  receiving a letter regarding the Extreme stores?
7 indoing these analyses? 7 A Yes, it does.
8 A Within the interchange group, it's within the 8 Q Do you recall what you and Mr. Boyd discussed
9 interchange group, | make requests to Pete Zuercher for 9  during that conversation?
10 data. 10 A | don't recall the specifics.
11 (Exhibit 23284 marked as requested.) 11 Q Inthe letter to Mr. Boyd, there is a reference
12 BY MR. MURRAY: 12  to IRF performance thresholds beginning in the first --
13 Q Mr. Gallo, you've been handed a document that 13  or the second paragraph. Do you see that?
14 Dbears Bates Nos. 23284 -- or that's the exhibit number. 14 A Yes, | do.
15  The Bates No. are VUSAMDL1-06020347 through 51. 1think |15 Q What are IRF performance thresholds?
16  there is two copies of the same letter attached to the 16 A Interchange reimbursement fee performance
17  cover e-mail that was sent from Mr. Hambry to you on 17  thresholds.
18  January 14th, 2005. 18 Q What are the performance thresholds?
19 Do you recognize this document? By this, | 19 A I'm not sure what you mean by what are the
20 mean the cover e-mails and the attached letter. 20  thresholds.
21 A 1 do recognize the documents. 21 Q s that a term that's used within Visa,
22 Q Was this letter sent to Mr. Boyd at Albertsons? 22 performance thresholds?
23 A I don't know if it was ever sent. 23 A Yes.
24 Q Do you recall ever having discussions with 24 Q What is the meaning of that term within Visa?
25  Mr. Boyd about the fact that a letter would be sent to 25 A It's the interchange rates that merchants can
Page 282 Page 284
1 HIGHLY CONFIDENTIAL - PAUL GALLO 1 HIGHLY CONFIDENTIAL - PAUL GALLO
2 him regarding the acceptance of Visa credit cards at the 2 qualify for, sometimes referred to as tier rates, based
3 Extreme stores? 3 on their performance, based on performance criteria.
4 MR. STOEVER: Object to form. 4 Q Okay. Can you read the last sentence of the
5 THE WITNESS: Would you repeat or reread. 5 next paragraph, the one that begins with "We estimate."
6 (From the record above, the reporter read 6 Just read that into the record, please.
7 the following: 7 A "We estimate an annualized benefit through lower
8 "Q Do you recall ever having discussions 8  IRF to Albertsons of approximately $2 million on Visa
9 with Mr. Boyd about the fact that a letter 9  credit and debit as a result of Albertsons current
10 would be sent to him regarding the 10  qualification of performance thresholds."”
11 acceptance of Visa credit cards at the 11 Q Was that $2 million benefit to Albertsons in
12 Extreme stores?") 12 jeopardy?
13 THE WITNESS: | don't remember having a 13 MR. STOEVER: Obiject to form.
14 specific discussion regarding the sending of a letter. 14 BY MR. MURRAY:
15 MR. MURRAY: Why don't we go ahead and mark 15 Q s that the purpose of the letter to Mr. Boyd?
16  this, then. 16 MR. STOEVER: Obiject to form.
17 (Exhibit 23285 marked as requested.) 17 THE WITNESS: | think Mr. Hambry just spells
18 BY MR. MURRAY: 18  out the letter, tries to spell out the letter of our
19 Q Mr. Gallo, the court reporter has handed you a 19  policy regarding the performance thresholds.
20  document marked Exhibit No. 23285. It bears Bates No. 20 BY MR. MURRAY:
21  VUSAMDL1-06019501 dated January 14th, 2005, fromyouto |21 Q The sum and substance would be that if the
22 John Boyd. 22 Extreme stores did not accept Visa credit cards,
23 And you write to Mr. Boyd, "John, per our 23 Albertsons would lose that $2 million benefit, is that
24 discussion, you should be receiving a hard copy via 24 correct?
25  overnight mail on Monday." 25 MR. STOEVER: Obiject to form.

71 (Pages 281 to 284)
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Rift Widens Over Visa, Mastercard Settlement

Published July 20, 2012 | Dow Jones Newswires

The lead lawyers who negotiated a $7.25 billion settlement with Visa Inc. (V) and MasterCard Inc. (MA) want to drop as a client a

key trade group that opposes the pending deal.

The National Association of Convenience Stores says it doesn't like the settlement, which would put to bed more than 50 lawsuits

filed since 2005 against the payment networks and numerous large banks over the fees merchants pay to accept credit cards.
The trade group has until Tuesday to respond to the lawyers' motion seeking to withdraw as counsel for the trade group.

Visa and MasterCard set the fees, known as interchange or "swipe" fees, that merchants pay on each card transaction, but they are

collected by card-issuing banks as revenue.

NACS, which represents more than 3,700 convenience stores and other companies, has said the pending deal doesn't adequately
address problems it sees in how Visa, MasterCard and those banks set the fees. The trade group is one of 19 plaintiffs that brought

class-action lawsuits against the companies.

The attorneys representing those plaintiffs say they can't protect the interests of the other clients, which include the National
Community Pharmacists Association and National Grocers Association, while also representing the "divergent objectives” of NACS,

according to a motion filed Thursday in U.S. District Court in Brooklyn by the attorneys.

The law firms serving as co-lead counsel for the proposed class are Robins, Kaplan, Miller & Ciresi LLP; Berger & Montague PC;

and Robbins Geller Rudman & Dowd LLP.
Craig Wildfang of Robins Kaplan and Merrill Davidoff of Berger & Montague declined to comment Friday.

Shortly before the settlement was announced July 13, NACS hired a separate law firm, Constantine Cannon LLP, to also represent
it in the case. Constantine Cannon has a long history pursuing cases against Visa and MasterCard, and in 2003 helped win a $3

billion settlement from the payment networks over separate issues merchants had complained about.
Jeffrey Shinder, a managing partner with Constantine Cannon who is representing the trade group, declined to comment Friday.
Doug Kantor, a partner with Steptoe & Johnson LLP, which serves as general counsel to NACS, also declined to comment.

Under the settlement, Visa, MasterCard and their client banks agreed to pay $6.05 billion to a proposed class of merchants that

could encompass millions of retailers.

The deal, which requires court approval, would also result in Visa and MasterCard refunding about $1.2 billion in interchange fees

and changing their rules to allow merchants to surcharge customers who pay with credit cards.

At least two large merchants--Hyatt Hotels Corp. (H) and Target Corp. (TGT)--have said they have no plans to surcharge their

customers.

Merchants who accept Visa and MasterCard cards between January 2004 and the date it receives preliminary approval would have
the ability to opt in or out of the settlement. The settlement includes a provision that could cancel the deal if too many retailers opt

out.
Target on Friday criticized the settlement, calling it a bad deal for retailers and consumers.

"The proposed settlement would perpetuate a broken system, restrict retailers from any future legal action and offer no long-term

http://www.foxbusiness.com/news/2012/07/20/rift-widens-over-visa-mastercard-settlement... 7/23/2012
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relief for retailers or consumers," the Minneapolis-based retailer said in a statement.
Others have supported the deal, though.

Javier Palomarez, president and chief executive officer of the U.S. Hispanic Chamber of Commerce, called the "end result

beneficial to businesses and consumers alike" in a letter to Sen. Harry Reid (D-Nev.).
--Robin Sidel contributed to this story.

-Write to Andrew R. Johnson at andrew.r.johnson@dowjones.com

Subscribe to WSJ: http://online.wsj.com?mod=djnwires
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MEMORANDUM OPINION

Plaintiffs NACS (formerly, the National Asso-
ciation of Convenience Stores), National Retail
Federation ("NRF"), Food Marketing Institute
("FMI™), Miller Qil Co., Inc. ("Miller”), Bos-
cov’s Department Store, LLC ("Boscov’s)

and National Restaurant Association ("NRA")
(collectively, "plaintiffs”) bring this action
against the Board of Governors of the Federal
Reserve System ("defendant” or "the Board") to
overturn the Board’s Final Rule setting stan-
dards for debit card interchange transaction fees
("interchange fees”) and network exclusivity
prohibitions. Before the Court are the parties’
cross-motions for summary judgment [DKts.
##20, 23]. Upon consideration of the plead-
ings, oral argument, and the entire record
therein, the Court concludes that the Board has
clearly disregarded Congress’s statutory in-
tent by inappropriately inflating all debit card
transaction fees [*3] by billions of dollars and
failing to provide merchants with multiple un-
affiliated networks for each debit card transac-
tion. Accordingly, the plaintiffs’ motion is
GRANTED and defendant’s motion is DE-
NIED.

FACTUAL BACKGROUND

Four of the six plaintiffs in this case are major
trade associations in the retail industry.

NACS is an international trade association com-
prised of more than 2,100 retail members and
1,600 supplier members in the convenience store
industry, most located in the United States.
Am. Compl. T 15 [Dkt. #18]. NRF is "the
world’s largest retail trade association,” repre-
senting department, specialty, discount, catalog,
Internet, and independent stores, as well as
chain restaurants, drug stores, and grocery stores
in over 45 countries. Id. 1 17. FMI advocates
for 1,500 food retailers and wholesalers, includ-
ing large multi-store chains, regional firms,
and independent supermarkets. Id. § 19. NRA
is the "leading national association represent-
ing th[e] [restaurant and food-service] indus-
try, and its members account for over one-third
of the industry’s retail locations.” Id.  23. Ac-
cording to plaintiffs, these trade associations and

their members accept debit card payments and
[*4] therefore are directly affected by the
Board’s interchange fee and network non-
exclusivity regulations. Id. {1 16, 18, 20, 23-
25.

The remaining plaintiffs are individual retail op-
erations. Miller is a convenience store and
gasoline retailer that also sells heating oil, heat-
ing and air-conditioning service, and commer-
cial and wholesale fuels in the United States. Id.
 21. Boscov’s is an in-store and online re-
tailer with a chain of forty full-service depart-
ment stores located in five states in the mid-
Atlantic region. Id. § 22. Both accept debit
cards. See id. |1 21-22.

The Board is a federal government agency re-
sponsible for the operation of the Federal Re-
serve System and promulgation of our na-
tion’s banking regulations. Id. { 26.

I. Debit Cards and Networks

Although now ubiquitous, debit cards were
first introduced as a form of payment in the
United States in only the late-1960s and early-
1970s. See Final Rule, Debit Card and Inter-
change Fees and Routing, 76 Fed. Reg. 43,394,
43,395 (July 20, 2011) (codified at 12 C.ER.
88§ 235.1-235.10) ("Final Rule”). Unlike other
payment options, debit cards allow consumers to
pay for goods and services at the point of

sale using cash drawn directly [*5] from their
bank accounts, and to withdraw and receive
cash back as part of the transaction. Id. Prior to
debit cards, consumers had to use paper
checks or make in-person withdrawals from hu-
man bank tellers in order to access their ac-
counts. Id.

After decades of slow growth, the volume of
debit card transactions increased rapidly in the
mid-1990s, as did transactions involving

other forms of electronic payment such as
credit cards. 1d. at 43,395 & n.5. This upsurge
in debit card usage continued into the 2000s,
reaching approximately 37.9 billion transac-
tions in 2009. 1d. at 43,395. By 2011, debit cards
were "used in 35 percent of noncash payment
transactions, and have eclipsed checks as the
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most frequently used noncash payment
method.” Id.

Most debit card transactions involve four par-
ties, in addition to the network that processes the
transaction. Id. at 43,395 & n.14. These par-
ties are: (1) the cardholder (or consumer), who
provides the debit card as a method of pay-
ment to a merchant; (2) the issuer (or issuing
bank), which holds the consumer’s account and
issues the debit card to the consumer; (3) the
merchant, who accepts the consumer’s debit
card as a method of payment; and (4) the

[*6] acquirer (or acquiring bank), which re-
ceives the debit card transaction information
from the merchant and facilitates the authoriza-
tion, clearance, and settlement of the transac-
tion on behalf of the merchant. 1d. at 43,395-
96. The network provides the software and
infrastructure needed to route debit transac-
tions; it transmits consumer account informa-
tion and electronic authorization requests from
the acquirer to the issuer; and it returns a mes-
sage to the acquirer either authorizing or declin-
ing the transaction. See 15 U.S.C. § 16930-
2(c)(11) (defining "payment card network™); 76
Fed. Reg. at 43,396. In addition, "[b]ased on
all clearing messages received in one day, the
network calculates and communicates to each is-
suer and acquirer its net debit . . . position

for settlement.” 76 Fed. Reg. at 43,396.

There are two types of debit card transactions—
PIN (or "personal identification number”) and
signature—each of which requires its own infra-
structure. In a PIN transaction, the consumer
enters a number to authorize the transaction, and
the data is carried in a single message over a
system evolved from automated teller machine
("ATM") networks. Id. at 43,395. In a signa-
ture transaction, [*7] the consumer authenti-
cates the transaction by signing something (like
a receipt), and the data is routed over a dual-
message system utilizing credit card networks.
Id. * "Increasingly, however, cardholders au-
thorize ’signature’ debit transactions without a
signature and, sometimes, may authorize a

"PIN’ debit transaction without a PIN.” 76
Fed. Reg. at 43,395 & n.10.

The vast majority of debit cards (excluding pre-
paid cards) support authentication by both

PIN and signature, but which one is used in a
given transaction depends in large part on the na-
ture of the transaction and the merchant’s ac-
ceptance policy. 1d. at 43,395. For instance, ho-
tel stays and car rentals are not easily processed
on PIN-based systems because the transac-
tion amount is unknown at the time of authori-
zation. Id. Internet, telephone, and mail-based
merchants also generally do not accept PIN
transactions. 1d. Of the eight million mer-
chants in the United States that accept debit
cards, the Board estimates that only one-
quarter have the ability to accept [*8] PIN trans-
actions. Id.

I1. Debit Card Fees

There are several fees associated with debit
card transactions. The largest is the interchange
fee, which is set by the network and paid by
the acquirer to the issuer to compensate the lat-
ter for its role in the transaction. Id. at

43,396; see also § 16930-2(c)(8) (defining "in-
terchange transaction fee”). The network also
charges acquirers and issuers a switch fee to
cover its own transaction-processing costs.

76 Fed. Reg. at 43,396; see also 8§ 16930-
2(c)(10) (defining "network fee"). Once these
fees are assessed, the acquirer credits the mer-
chant’s account for the value of its transac-
tions, less a "merchant discount,” which in-
cludes the interchange fee, network switch fees
charged to the acquirer, other acquirer costs,
and a markup. 76 Fed. Reg. at 43,396.

When PIN debit cards were first introduced,
most regional networks set their interchange
rates at "par,” offering no cost subsidization to
either merchants or issuers. 2 Some net-
works, however, implemented “reverse” inter-
change fees, which issuers paid to acquirers to

1 See also Steven C. Salop et al., Economic Analysis of Debit Card Regulation Under Section 920 § 20 (Oct. 27, 2010) [Dkt.

#33] (Joint Appendix 0332-0460) (""Salop”).

2 Stephen Craig Mott, Industry Facts Concerning Debit Card Regulation Under Section 920 § 7 (Oct. 27, 2010) [Dkt. #33]
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offset the cost to merchants of installing termi-
nals and other infrastructure needed to accept
PIN at the point of sale. 76 Fed. Reqg. at 43,396;
[*9] Salop, supra note 1, { 21; Mott, supra
note 2, § 7. Because this model eliminated the
costs associated with paper checks and hu-
man bank tellers, issuers could provide debit ser-
vices at a profit, even without collecting inter-
change fees. ® Furthermore, issuers touted

the convenience of PIN-debit to their custom-
ers, and customers in turn maintained higher ac-
count balances, which issuers could loan out

at a profit. Mott, supra note 2, 3.

As debit cards became more popular, inter-
change fee rates and the direction in which the
fees flowed began to shift. See 76 Fed. Req.

at 43,396. By the early-2000s, acquirers were
paying issuers ever-increasing interchange fees
for PIN transactions. See id. Interchange fees
for signature transactions, meanwhile, were
modeled on credit card [*10] fees and were
even higher than for PIN. Id.; Salop, supra note
1,1 23.

In recent years, interchange fees have climbed
sharply with PIN outpacing signature debit
fees. From 1998 to 2006, merchants faced a 234
percent increase in interchange fees for PIN
transactions, Mott, supra note 2, | 24, and by
2009, interchange fee revenue for debit cards to-
taled $16.2 billion, 76 Fed. Reg. at 43,396.
For most retailers, debit card fees represent the
singlg largest operating expense behind pay-
roll.

Because debit card transaction fees, including
interchange fees, are set by the relevant net-

work and paid by the acquirer (on behalf of mer-
chants) to the issuer, perhaps the best way to
understand why such fees have skyrocketed over
the past two decades is to recognize the mar-
ket dynamics among the networks, issuers, and
merchants. Although there are many debit

card networks in the United States, networks un-
der Visa’s and MasterCard’s ownership ac-
count for roughly 83 percent of all debit trans-
actions and nearly 100 percent [*11] of
signature transactions. > Visa also owns Inter-
link, the largest PIN network. ® Due to their hefty
market share, Visa and MasterCard exercise
considerable market power over merchants with
respect to debit card acceptance. See Salop, su-
pra note 1, 1 35. Hundreds of millions of con-
sumers use cards that operate on Visa’s and Mas-
terCard’s debit networks. Id. § 36. Merchants
know that if they do not accept those cards and
networks, they risk losing sales, and "losing
the sale would be costlier to the merchant than
accepting debit and paying the high inter-
change fee.” Id.

At the same time, Visa, MasterCard, and other
debit networks vie for issuers to issue cards
that run on their respective networks. Id. {{ 33,
43. They can entice issuers [*12] by empha-
sizing their relative market power and ability to
set interchange and other fees. Id.; see also

76 Fed. Reg. at 43,396. Networks thus have an
incentive to continuously raise merchants’ in-
terchange fees—which, again, flow from mer-
chants to issuers—as a way to attract issuers
to the network. * Visa, for instance, more than
tripled the Interlink interchange fee since the
early-1990s, forcing small competitor PIN net-

(Joint Appendix 0292-0331) ("Mott"); Salop, supra note 1, | 21.

3

Merchants Payments Coalition ("MPC"), Comments in Response to Notice of Proposed Rulemaking on Debit Card Inter-

change Fees and Routing at 1 (Feb. 22, 2011) [Dkt. #33] (Joint Appendix 0149-0238) ("MPC Comments"); Salop, supra note 1,

 21.

4

NACS, Comments in Response to Notice of Proposed Rulemaking on Debit Card Interchange Fees and Routing at 1 (Feb. 22,

2011) [Dkt. #33] (Joint Appendix 0239-0248) ("NACS Comments").

5 Salop, supra note 1, 1 26; Senator Richard J. Durbin, Comments in Response to Notice of Proposed Rulemaking on Debit
Card Interchange Fees and Routing at 1 (Feb. 22, 2011) [Dkt. #33] (Joint Appendix 0125-0140) ("Durbin Comments”).

6 Salop, supra note 1, 1 26. Today, there are approximately 15 PIN debit networks, the largest of which are Interlink (owned by
Visa), Star (owned by First Data Corp.), PULSE (owned by Discover), and NYCE (owned by FIS). Id. T 22.

7 Salop, supra note 1, 1 34, 44; see also id. 1 49 ("When debit networks raise their interchange fee, they gain issuance and card-
holders, but they do not lose merchant acceptance.”); Durbin Comments, supra note 5, at 5 ("[Clompetition between networks
does not lead to downward pressure on interchange rates because networks compete to attract issuers and do so by raising inter-
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works to increase their fees as well. Mott, su-
pra note 2, 11 23-24; Salop, supra note 1, {1 40,
46. Within each network, issuers all receive
the same interchange fee, regardless of their ef-
ficiency in processing transactions or their ef-
forts to prevent fraud. See Durbin Comments,
supra note 5, at 5, 9.

In addition, Visa’s and MasterCard’s "Honor
All Cards” rules force merchants that accept
their networks’ ubiquitous credit cards also to
accept their signature debit cards with their
corresponding high signature transactions fees.
8 As a practical matter, then, merchants can-
not put downward pressure on interchange fees
by rejecting network-affiliated debit cards.
Durbin Comments, supra note 5, at 2, 5. And is-
suers have implemented reward programs, spe-
cial promotions, and penalty fees to encour-
age debit (especially signature-debit) usage.
Mott, supra note 2, 11 16-18; Salop, supra note
1, 1 47. Merchants have responded by raising
the price of goods and services to offset the fees.
See Durbin Comments, supra note 5, at 5, 9;
NRF Comments, supra note 8, at 5.

The major card networks, not surprisingly,
have also increased their own network fees, fa-
cilitated in part by exclusivity deals between
the leading networks and debit issuers. Mott, su-
pra note 2, 1 26-27; Salop, supra note 1, 11 30
-31. Although there has been some network
competition for PIN transactions, Visa and Mas-
terCard have longstanding operating rules that
disallow any other network from handling sig-
nature transactions on their cards. 76 Fed.

Reg. at 43,396; Mott, supra note 2, 1 26-27; Sa-
lop, supra note 1, 1 30-31. Within the PIN
market, too, Visa has agreements with particu-
lar issuers that create exclusivity via "vol-

ume commitments that are pegged to incen-
tives such as reduced fees” or require that
Interlink be their sole PIN debit network. Sa-
lop, supra note 1, § 30. Thus, the dominant
networks have been able to raise their network

fees on merchants without concern for lost trans-
action volume because merchants have no
other alternatives for routing transactions. Id.
31. According to information collected by the
Board, total network fees exceeded $4.1 billion
in 2009, with networks charging issuers and ac-
quirers more than $2.3 billion and $1.8

[*15] billion, respectively. 76 Fed. Reqg. at
43,397.

I11. The Durbin Amendment

On July 21, 2010, Congress passed legislation
to address the rise of debit card fees. Coined the
"Durbin Amendment” after its sponsor, Illi-
nois Senator Richard J. Durbin, the legislation
seeks to implement Section 920 of the Elec-
tronic Fund Transfer Act ("EFTA"), 15 U.S.C.
§ 16930-2, as enacted by Section 1075 of the
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act ("Dodd-Frank Act"), Pub.
L. No. 111-203, 124 Stat. 1376, 2068-2074
(2010). The Durbin Amendment imposes vari-
ous standards and rules governing debit fees
and transactions. See id.; 76 Fed. Reg. at 43,394.
The regulations apply only to issuers with as-
sets exceeding $10 billion. § 16930-2(a)(6)(A).

A. Interchange Fees

The Durbin Amendment first addresses inter-
change transaction fees, which are defined as
"any fee established, charged or received by

a payment card network for the purpose of com-
pensating an issuer for its involvement in an
electronic debit transaction.” § 16930-2(c)(8). It
provides that the fee charged by the issuer
"with respect to an electronic debit transaction
shall be reasonable and proportional to the
cost incurred by the issuer [*16] with respect
to the transaction.” Id. § 16930-2(a)(2) (empha-
sis added). It then directs the Board to estab-
lish standards to determine whether the amount
of a debit card interchange fee is "reasonable
and proportional to the cost incurred by the is-

change fees.”); MPC Comments, supra note 3, at 1 ("As banks became accustomed to receiving high [*13] interchange rates . .
. which bore no relationship to costs . . . a dynamic of merchants being forced to pay ever-increasing interchange rates to under-
write network competition for issuers became the norm for the industry.”).

8 Mott, supra note 2, § 13; MPC Comments, supra note 3, at 1; NRF, Comments in Response to Notice of Proposed Rulemak-
ing on Debit Card Interchange Fees and Routing at 4 (Feb. 22, 2011) [Dkt. #33] (Joint Appendix [*14] 0249-0256) ("NRF Com-

ments”).
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suer” with respect to the transaction. Id. 8 16930
-2(a)(3)(A). To promulgate these standards,
Congress instructs the Board that it:

shall—

(A) consider the functional similarity
between—

(i) electronic debit transac-
tions; and

(i) checking transactions
that are required within the
Federal Reserve bank sys-
tem to clear at par; [and]

(B) distinguish between—

(i) the incremental cost in-
curred by an issuer for

the role of the issuer in the
authorization, clearance,

or settlement of a particular
electronic debit transac-
tion, which cost shall be
considered under [8 16930-

2(a)(2)]; and

(i) other costs incurred by
an issuer which are not spe-
cific to a particular elec-
tronic debit transac-

tion, which costs shall not
be considered under [§

16930-2(a)(2)]
Id. § 16930-2(a)(4)(A)—(B).

Once the Board establishes this interchange
transaction fee standard, Congress authorizes
the Board to adjust the fee to allow for fraud-
prevention costs, provided the issuer complies
[*17] with standards established by the

Board relating to fraud prevention:

(5) Adjustment to interchange transac-
tion fees for fraud prevention costs

(A) Adjustments. The
Board may allow for an ad-
justment to the fee

amount received or charged
by an issuer under [§

16930-2(a)(2)], if—

Ryan Marth

(i) such adjust-
ment is reason-
ably necessary to
make allowance
for costs incurred
by the issuer in
preventing fraud
in relation to elec-
tronic debit
transactions in-
volving that is-
suer; and

(i) the issuer com-
plies with the
fraud-related stan-
dards established
by the Board un-
der [§ 16930-
2(a)(5)(B)], which
standards

shall—

(1) be designed to
ensure that any
fraud-related ad-
justment of the is-
suer is limited to
the amount de-
scribed in clause
(i) and takes into
account any
fraud-related re-
imbursements (in-
cluding amounts
from charge-
backs) received
from consumers,
merchants, or pay-
ment card net-
works in relation
to electronic debit
transactions in-
volving the issuer;
and

(1) require issu-
ers to take effec-
tive steps to re-
duce the
occurrence of,
and costs from,
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fraud in relation
to electronic debit
transactions, in-
cluding through
the development
and implemen-
tation of cost-ef-
fective fraud pre-
vention
technology.

d. § 16930-2(a)(5)(A). [*18] °

B. Network Regulation

The Durbin Amendment also instructs the
Board to regulate network fees by prescribing
rules related to network non-exclusivity for rout-
ing debit transactions. 76 Fed. Reg. at

43,394. Preferring a market-oriented approach
to network fees, '° the Durbin Amendment pro-
vides that the Board may regulate such fees
only as necessary to ensure that they are not used
to "directly or indirectly compensate an issuer
with respect to an electronic debit transaction” or
"circumvent or evade the restrictions . . . and
regulations” prescribed by the Board under this
subsection. § 16930-2(a)(8)(B)(i)—(ii). At the
same time, the Amendment requires the Board to
adopt rules that prohibit issuers and networks
from entering into exclusivity arrangements or
imposing restrictions on the networks through
which merchants may route a transaction. Spe-
cifically, Congress directs the Board to pro-
mulgate regulations providing that issuers and
networks "shall not directly [*19] or through
any agent . . . restrict the number of payment
card networks ** on which an electronic debit
transaction may be processed” to one such net-

work or two or more affiliated networks or "in-
hibit the ability of any person who accepts
debit cards for payments to direct the routing
of electronic debit transactions for processing
over any payment card network that may pro-
cess such transactions.” § 16930-2(b)(1)(A)-

(B).
IV. The Board’s Rule

After the enactment of the Dodd-Frank Act,
the Board sought information from various in-
dustry participants to assist the agency in its
initial rulemaking. [*20] The Board met with
debit card issuers, payment card networks, mer-
chant acquirers, consumer groups, and indus-
try trade associations on a number of occasions
to discuss a host of issues including debit trans-
action processing flows, transaction fee struc-
tures and levels, fraud-prevention activities,
fraud losses, routing restrictions, card-issuing ar-
rangements, and incentive programs. *? In Sep-
tember 2010, the Board circulated surveys to
financial organizations with assets totaling $10
billion or more, networks that process debit
card transactions, and the largest nine merchant
acquirers in order to collect data on PIN, sig-
nature, and prepaid debit card operations and, for
each card type, the costs associated with inter-
change and other network fees, fraud losses,
fraud-prevention and data-security activities,
network exclusivity arrangements, and debit-
card routing restrictions. 75 Fed. Reg. at
81,724-25. In both the proposed and final rule-
making, the Board provided a detailed sum-
mary of the survey responses, see id. at 81,724
-26; 76 Fed. Reg. at 43,397-98, and upon
issuing the Final Rule, it released a full report in-

® This fraud-prevention cost adjustment was the subject of a separate rulemaking by the Board. See Final Rule, Debit Card and
Interchange Fees and Routing, 77 Fed. Reg. 46,258 (adopted Aug. 3, 2012) (codified at 12 C.F.R. § 235.4).

10

"The term "network fee” means any fee charged and received by a payment card network with respect to an electronic debit trans-

action, other than an interchange transaction fee.” § 16930-2(c)(10).

11

"Payment card network” is defined as "an entity that directly, or through licensed members, processors, or agents, provides

the proprietary services, infrastructure, and software that route information and data to conduct debit card or credit card transac-
tion authorization, clearance, and settlement, and that a person uses in order to accept as a form of payment a brand of debit card.”

§ 16930-2(c)(11).

12 Notice of Proposed Rulemaking, Debit Card Interchange Fees and Routing, 75 Fed. Req. 81,722, 81,724 [*21] (proposed

Dec. 28, 2010) (to be codified at 12 C.F.R. 8§ 235.1-235.10) ("NPRM"); see also Durbin Comments, supra note 5, at 2 (describ-
ing Board’s "information-gathering process” as "notable for its transparency and thoroughness”).
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cluding survey statistics. **

A. Proposed Rule

On December 28, 2010, the Board issued a
NPRM implementing the Durbin Amendment
and requesting public comments. 75 Fed. Req. at
81,722. Stemming from its determination to in-
clude "only those costs that are specifically
mentioned for consideration in the statute,” the
Board proposed that the interchange transac-
tion fee standard be limited to the costs associ-
ated with the authorization, clearing, and settle-
ment ("ACS") of an electronic debit transaction
that vary with the number of transactions sent
to the issuer within the reporting period. Id. at
81,734-35, 81,739. The Board noted that, by
focusing on the issuer’s variable, per-transac-
tion [*22] ACS costs, it was carrying out Con-
gress’s mandate to establish standards to as-
sess whether an interchange fee is reasonable
and proportional to the cost incurred by the is-
suer with respect to the transaction. 1d. Con-
sequently, in the NPRM, the Board suggested
that network processing fees, ** as well as fixed
1> and overhead *® costs common to all debit
transactions and not attributable to the ACS of
any one transaction, be excluded from recov-
ery under the interchange transaction fee stan-
dard. Fraud losses and the costs of fraud-
prevention and reward programs were also
deemed unallowable because they are not attrib-
utable to the variable ACS costs incurred by

an issuer. 75 Fed. Req. at 81,755, 81,760.

While merchants overwhelmingly supported
the Board’s plan to limit allowable costs within
the interchange transaction fee standard to
only incremental ACS costs, networks and issu-
ers advocated expanding the proposed set of al-
lowable costs. 76 Fed. Reg. at 43,424-25. In-
dicating that its proposal was still subject to
change, the Board "request[ed] comment on
whether it should allow recovery through inter-
change fees of the other costs of a particular
transaction beyond authorization, clearing, and
settlement” and, if so, "on what other costs

of a particular transaction, including network
fees paid by issuers for the processing of trans-
actions, should be considered allowable

costs.” 75 Fed. Reg. at 81,735.

Drawing on its comprehensive survey data relat-
ing to debit transaction fees, the Board pro-
posed two alternative standards to govern inter-
change fees. The first, which the Board called
"Alternative 1,” allowed each issuer to recover
its actual incremental ACS costs up to a safe
harbor of seven cents ($.07) per transaction if the
issuer chose not to determine [*25] its indi-
vidual allowable costs, and up to a cap of twelve
cents ($.12) if it did. 75 Fed. Reg. at 81,736-
38. The second, "Alternative 2,” set a cap at a
flat twelve cents ($.12) per transaction. Id. at
81,738.

13

See generally Bd. of Governors of the Federal Reserve Sys., 2009 Interchange Revenue, Covered Issuer Cost, and Covered Is-

suer and Merchant Fraud Loss Related to Debit Card Transactions [Dkt. #33] (Joint Appendix 0261-0291), available at http://

www.federalreserve.gov/paymentsystems/files/debit fees_costs.pdf.

1475 Fed. Reg. at 81,735-36, 81,739; 76 Fed. Reg. at 43,424. The Board proposed in the NPRM that network fees be excluded
from the interchange fee standard. 75 Fed. Reg. at 81,735. Including them in allowable costs would risk putting merchants "in
the position of effectively paying all network fees associated with debit card transactions” because "an acquirer would pay its own
network processing fees directly to the network and would indirectly pay the issuer’s network processing fees through [*23] the

allowable costs included in the interchange fee standard.” Id.
15

The Board proposed that fixed costs—even if incurred for activities related to the ACS of debit card transactions—not be fac-

tored into allowable costs within the interchange fee calculus. 75 Fed. Reg. at 81,736 ("This [proposed] measure would not con-
sider costs that are common to all debit card transactions and could never be attributed to any particular transaction [i.e., fixed costs],
even if those costs are specific to debit transactions as a whole.”). Indeed, the Board specifically contemplated that costs that do
not vary with the number of transactions sent to the issuer over the calendar year, such as network connectivity fees and fixed costs
of production, would be excluded as "unallowable, fixed costs,” or "those costs that do not vary, up to existing capacity limits,
with the number of transactions sent to the issuer over the calendar year,” under the interchange transaction fee standard. 1d. at 81,736
81,739, 81,760.

16

In the NPRM, the Board recommended that the cost of an issuer’s facilities, human resources, and legal staff, as well as its
costs in operating a branch office, be categorized as common overhead [*24] costs that cannot be allocated for the purpose of cal-
culating its permissible interchange transaction fee. 75 Fed. Reg. at 81,735, 81,760.
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With respect to network non-exclusivity for rout-
ing debit transactions, the Board requested
comment on two alternative methods for imple-
mentation. The first, called "Alternative A," re-
quired at least two unaffiliated payment card
networks active on each debit card, even if one
network processed only signature transactions
and one handled only PIN transactions. See 75
Fed. Reg. at 81,749. The second, "Alterna-
tive B” required at least two active unaffiliated
payment card networks for each type of autho-
rization method—i.e., at least two to process
PIN transactions and two to process signa-
ture. 75 Fed. Reg. at 81,749. In either case, is-
suers and networks could not inhibit a mer-
chant’s ability to direct the routing of an
electronic debit transaction over any available
network. Id. at 81,751.

More than 11,500 commenters—including sev-
eral of the named plaintiffs, as well as vari-
ous issuers, payment card networks, consum-
ers, consumer advocates, trade associations and
members of Congress—replied [*26] to the
Board’s request for comment. 76 Fed. Reg. at
43,394. " In drafting the Final Rule, the Board
relied on the voluminous comments, the statu-
tory provisions, the available cost data, its un-
derstanding of the debit payment system, and
other relevant information. 76 Fed. Reg. at
43,394.

B. Final Rule

The Board’s Final Rule was published on July
20, 2011 and became effective on October 1,
2011. See id. As its standard for assessing
whether the interchange fee for a debit transac-
tion is reasonable and proportional to the issu-
er’s costs, the Board adopted "a modified ver-
sion of proposed Alternative 2.” Id. at 43,404.
It permits each issuer to receive a fee as high as
twenty-one cents ($.21) per transaction plus

an ad valorem amount of five basis points of
the transaction’s value (0.05%). 12 C.ER. §

235.3(b).

The Board increased the allowable interchange
fee (from twelve cents in Alternative 2 to
twenty-one [*27] cents in the Final Rule) after
concluding that the language and purpose of
the Durbin Amendment allow the Board to con-
sider additional costs not explicitly excluded
from consideration by the statute. Id. at 43,426-
27. According to the Board, 8 16930-
2(a)(4)(B) on the one hand requires the Board
to consider incremental ACS costs incurred by
issuers, and on the other hand prohibits consid-
eration of any issuer costs that are not specific to
a particular transaction; but it is silent with re-
spect to costs that fall into neither category
(e.g., costs specific to a particular transaction
but are not incremental ACS costs). Id. at
43,426. The Board concluded that it had dis-
cretion to consider costs on which the statute is
silent. 1d.

In setting the final interchange transaction fee
standard, the Board considered all costs for
which it had data, other than those prohibited
under subsection (a)(4)(B). Id. Based on sur-
vey data and public comments, the Board
found that issuers incur transaction costs other
than the variable ACS costs that the Board
originally proposed as the only allowable costs
in the interchange fee, and that "no electronic
debit transaction can occur without incurring
these [*28] [non-variable ACS] costs, mak-
ing them . . . specific to each and every elec-
tronic debit transaction” under the statute. Id. at
43,427; see also id. at 43,404. Consequently,
the Board amended its final interchange transac-
tion fee standard to include, in addition to vari-
able ACS costs: (1) fixed costs related to pro-
cessing a particular transaction, such as network
connectivity and software, hardware, equip-
ment, and labor; (2) transaction monitoring
costs; (3) an allowance for fraud losses (the ad
valorem component); and (4) network process-
ing fees. 1d. at 43,404, 43,429-31. 8

As to the network non-exclusivity rule, the
Board concluded that "[t]he plain language of

17 76 Fed. Reg. at 43,394; see generally Durbin Comments, supra note 5; FMI, Comments in Response to Notice of Proposed
Rulemaking on Debit Card Interchange Fees and Routing (Feb. 22, 2011) [Dkt. #33] (Joint Appendix 0141-0148); NACS Com-

ments, supra note 4, NRF Comments, supra note 8.

8 The Board still excluded from the final interchange transaction fee standard other costs not incurred as a consequence of ef-
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the statute does not require that there be two un-
affiliated payment card networks available to
the merchant [*29] for each method of authen-
tication.” 1d. at 43,447; see also id. ("[T]he stat-
ute does not expressly require issuers to of-

fer multiple unaffiliated signature and multiple
unaffiliated PIN debit card network choices

on each card.” (emphasis added)). Hence, the
Board adopted Alternative A, which requires
only that two unaffiliated networks be avail-
able for each debit card, not for each authoriza-
tion method. 12 C.ER. § 235.7(a)(2) & Offi-
cial Cmt. 1; 76 Fed. Reg. at 43,404.

On the same day that the Board adopted its Fi-
nal Rule on debit card interchange fees and net-
work non-exclusivity, it also published a sepa-
rate Interim Final Rule on a proposed
adjustment to the interchange fee for fraud-
prevention costs under 15 U.S.C. § 16930-
2(a)(5). See 76 Fed. Req. at 43,478. The Board
has since finished that rulemaking, and on Au-
gust 2, 2012 it adopted a final rule govern-

ing the fraud-prevention cost adjustment. See
77 Fed. Reg. 46,258; 12 C.ER. § 235.4. *°

V. This Litigation

On November 22, 2011, plaintiffs sued the
Board, seeking a declaratory judgment that the
Final Rule’s interchange fee and network non
-exclusivity provisions (12 C.F.R. 88§ 253.3(b)
and 235.7(a)(2)) are arbitrary, capricious, an
abuse of discretion, and otherwise not in accor-
dance with the law. See generally Compl.

[Dkt. #1]. Moreover, plaintiffs seek costs and

reasonable attorneys’ fees pursuant to 28 U.S.C.

8 2412, and such other relief as the Court
deems reasonable and proper. See generally
Am. Compl. Plaintiffs amended their complaint
on March 2, 2012. Id.

As individual retailers that accept debit cards
and trade associations comprised of merchants,
see supra p. 2, plaintiffs contend that the Fi-
nal Rule is an unreasonable interpretation of the
Durbin Amendment because it ignores Con-
gress’s directives regarding interchange fees and
network exclusivity. See Am. Compl. {1 5,

11. As to the former, plaintiffs [*31] assert that
the Durbin Amendment limits the Board’s con-
sideration of allowable costs to the "incremen-
tal cost” of "authorization, clearance and settle-
ment of a particular electronic debit
transaction,” and that, by including other costs
in the fee standard, the Board "acted unrea-
sonably and in excess of its statutory author-
ity.” Id. 11 6, 70-73, 82-83. Regarding the lat-
ter, plaintiffs argue that the Board disregarded
the plain meaning of the Durbin Amendment
and misconstrued the statute by adopting a net-
work non-exclusivity rule requiring all debit
cards be interoperable with at least two unaffili-
ated payment networks, rather than requiring
that all debit transactions be able to run over at
least two unaffiliated networks. Id. 1 9-10, 91
-93.

Plaintiffs moved for summary judgment on
March 2, 2012, arguing that the Final Rule’s in-
terchange transaction fee and network non-
exclusivity regulations should be declared in-
valid under the Administrative Procedure Act
("APA"), 5 U.S.C. § 706(2), because the

Board impermissibly implemented the Durbin
Amendment’s statutory command and thus ex-
ceeded its authority. Pls.” Mot. for Summ. J.
("Pls.’s Mot.”) at 1 [Dkt. #20]; Pls.” Mem. in
Supp. of Pls.” [*32] Mot. for Summ. J. ("Pls.’
Mem.") at 2 [Dkt. #20]. The Court permitted
amicus curiae briefs to be filed by three differ-
ent parties: (1) a consortium of major nation-
wide bank and credit union trade associations in

fecting a transaction, including costs related to customer inquiries, reward programs, corporate overhead (e.g., executive compen-
sation), establishing the account relationship, card production and delivery, marketing, research and development, and network

membership fees. 1d. at 43,404, 43,427-29.

1% The Board allows issuers to "receive or charge an amount of no more than 1 cent per transaction in addition to any inter-
change transaction fee it receives or charges” if the issuer "develop[s] and implement[s] policies and procedures reasonably [*30] de-
signed to take effective steps to reduce the occurrence of, and costs to all parties from, fraudulent electronic debit transactions, in-
cluding through the development and implementation of cost-effective fraud-prevention technology.” 12 C.F.R. § 235.4(a),

O
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the United States; 2° (2) Senator Richard J.
Durbin, a member of Congress and the pri-
mary author of the Durbin Amendment; ** and
(3) a group of convenience stores, quick-
service restaurants and specialty coffee shops
that operate small business franchises and li-
censed stores. 22 The latter two groups of
amici filed briefs in support of plaintiffs’ mo-
tion for summary judgment; the bank and credit
union amici supported neither party.

On April 13, 2012, the Board filed a cross-
motion for summary judgment. contending that
plaintiffs’ claims lack merit and that the

Board is entitled to judgment as a matter of
law. Def.’s Cross-Mot. for Summ. J. ("Def.’s
Cross-Mot."”) at 1 [Dkt. #23]; Def.’s Mem. in
Supp. of Def.’s Mot. for Summ. J. and in Opp’n
to Pls.” Mot. for Summ. J. ("Def.’s Mem.") at
1-2 [Dkt. #23]. On October 2, 2012, | heard oral
argument from the parties as well as the bank
and credit union amici. See Civ. Case No. 11-
2075, Minute Entry, Oct. 2, 2012. For the rea-
sons set forth below, | agree with the plaintiffs
and GRANT summary judgment in their fa-
Vor.

STANDARD OF REVIEW

I. Summary Judgment

Summary judgment is appropriate when the re-
cord evidence demonstrates that "there is no
genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a); see also Celotex
Corp. v. Catrett, 477 U.S. 317, 322, 106 S.

Ct. 2548, 91 L. Ed. 2d 265 (1986). [*34] The
burden is on the moving party to demon-
strate an "absence of a genuine issue of mate-
rial fact” in dispute. Celotex, 477 U.S. at 323. In
a case involving judicial review of final

agency action under the APA, however, "the
Court’s role is limited to reviewing the admin-
istrative record.” Air Transp. Ass’n of Am. v.
Nat’l Mediation Bd., 719 F. Supp. 2d 26, 32
(D.D.C. 2010) (citations omitted). "[T]he func-
tion of the district court is to determine
whether or not as a matter of law the evidence
in the administrative record permitted the
agency to made the decision it did.” Select Spe-
cialty Hosp.—Bloomington, Inc. v. Sebelius,
893 F. Supp. 2d 1, 2012 WL 4165570, at *2
(D.D.C. 2012) (citations and internal quotation
marks omitted).

I1. Administrative Procedure Act

Under the APA, the Court must set aside
agency action that exceeds the agency’s "statu-
tory jurisdiction, authority, or limitations.” 5
U.S.C. 8§ 706(2)(C). To determine whether an
agency has acted outside its authority, I must ap-
ply the two-step framework under Chevron
U.S.A., Inc. v. Natural Res. Def. Council, Inc.,
467 U.S. 837,104 S. Ct. 2778, 81 L. Ed. 2d 694
(1984). See Ass’n of Private Sector Colls. &
Univs. v. Duncan, 681 F.3d 427, 441, 401 U.S.
App. D.C. 96 (D.C. Cir. 2012).

A [*35] Chevron analysis first requires the re-
viewing court to determine "whether Con-
gress has directly spoken to the precise ques-
tion at issue.” Chevron, 467 U.S. at 842. To
resolve whether "the intent of Congress is
clear” under this first step, id., the court must ex-
haust the "traditional tools of statutory con-
struction,” including textual analysis, structural
analysis, and (when appropriate) legislative
history, id. at 843 n.9; Bell Atl. Tel. Cos. v. FCC,
131 F.3d 1044, 1047, 327 U.S. App. D.C. 390
(D.C. Cir. 1997). "If the intent of Congress is
clear, that is the end of the matter; for the
court, as well as the agency, must give effect

20 see generally Amici Curiae Brief of The Clearing House Ass’n L.L.C. et al. ("Clearing House Amicus Br.”) [Dkt. #22].
Amici are The Clearing House Association L.L.C., American Bankers Association, Consumer Bankers Association, Credit Union Na-
tional Association, The Financial Services Roundtable, Independent Community Bankers of America, Mid-Size Bank Coalition

of America, National Association of Federal Credit Unions, and National Bankers Association. Id.

21 See generally Amicus Curiae Brief of Senator Richard J. Durbin ("Durbin Amicus Br.”) [Dkt. [*33] #27].

22 See generally Amici Curiae Brief of 7-Eleven, Inc. et al. ("7-Eleven Amicus Br.") [Dkt. #30]. Amici are 7-Eleven, Inc., Aun-
tie Anne’s, Inc., Burger King Corporation, CKE Restaurants, Inc., International Dairy Queen, Inc., Jack in the Box Inc., Star-

bucks Corporation, and The Wendy’s Company. Id.
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to the unambiguously expressed intent of Con-
gress.” Chevron, 467 U.S. at 842-43.

If after employing these tools, however, the
Court concludes that the statute is silent or am-
biguous on the specific issue, the Court

moves on to step two and defers to any agency
interpretation that is based on a permissible
construction of the statute. 1d. at 843. An agen-
cy’s construction is permissible "unless it is ar-
bitrary or capricious in substance, or mani-
festly contrary to the statute.” Mayo Found.

for Med. Educ. & Research v. United States, 131

S. Ct. 704, 711, 178 L. Ed. 2d 588 (2011) (ci-
tations and internal [*36] quotation marks
omitted). "[T]he whole point of Chevron is to
leave the discretion provided by the ambigui-
ties of a statute with the implementing
agency.” Ass’n of Private Sector Colls., 681
F.3d at 441 (citations and internal quotation
marks omitted).

ANALYSIS

|. Plaintiffs Have Met Their Burden of Pro-
duction for Article 111 Standing.

Curiously, the Board contends in a footnote
that plaintiffs have failed to establish Article 11l
standing because they failed in their opening
brief to provide affidavits or other evidence that
set forth specific facts demonstrating stand-
ing. See Def.’s Mem. at 13 n.7 (citing Sierra
Club v. EPA, 292 F.3d 895, 899, 352 U.S. App.
D.C. 191 (D.C. Cir. 2002)). But reading on,
the Sierra Club court explicitly recognized that:

In many if not most cases the petition-
er’s standing to seek review of ad-
ministrative action is self-evident; no
evidence outside the administrative
record is necessary for the court to be
sure of it. In particular, if the com-
plainant is an object of the action (or
forgone action) at issue—as is the
case usually in review of a rulemak-
ing . . . —there should be little ques-

tion that the action or inaction has
caused him injury, and that a judg-
ment preventing or requiring [*37] the
action will redress it.

292 F.3d at 899-900 (citation and internal
quotation marks omitted).

Indeed, our Court of Appeals has expressly re-
jected the use of the Sierra Club rule as a pro-
cedural "gotcha” in cases where standing was
reasonably thought to be self-evident. See

Am. Library Ass’n v. FCC, 401 F.3d 489, 493-
95, 365 U.S. App. D.C. 207 (D.C. Cir.

2005); see also Fund for Animals, Inc. v. Nor-
ton, 322 F.3d 728, 733, 355 U.S. App. D.C.
268 (D.C. Cir. 2003) ("Sierra Club, however,
does not require parties to file evidentiary sub-
missions in support of standing in every

case. To the contrary, our decision made clear
that ’[iJn many if not most cases the petition-
er’s standing to seek review of administrative
action is self-evident.””). For instance, in Ameri-
can Library Association, our Circuit Court ex-
plained that interpreting Sierra Club as requir-
ing long jurisdictional statements in opening
briefs was inconsistent with precedent, a

waste of judicial resources, and an unnecessary
burden on litigants. 401 F.3d at 494. Indeed,
the court went on to clarify that Sierra Club need
only "remind[] petitioners challenging admin-
istrative actions that, when they have good rea-
son to know that their standing is not self-
evident, they should [*38] explain the basis
for their standing at the earliest appropriate stage
in the litigation.” Id. at 493.

Here, plaintiffs had every reason to believe
that their standing was self-evident and no cause
to suspect that standing would be challenged

in this court at all, much less in a footnote on
summary judgment! * Moreover, the adminis-
trative record contains countless examples of
how plaintiffs are injured by the Board’s inter-
change transaction fee and network non-

2® The Board chose not to file a motion to dismiss for lack of standing and gave plaintiffs no indication that it would challenge
their claims on justiciability grounds. See Pls.” Reply Mem. in Supp. of Pls.” Mot. for Summ. J. and in Opp’n to Def.’s Mot.

for Summ. J. ("Pls.” Reply”) [Dkt. #26] at 7 n.3.
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exclusivity regulations. ?* Cf. Am. Chemistry
Council v. Dep’t of Transp., 468 F.3d 810, 822,
824, 373 U.S. App. D.C. 330 (D.C. Cir.

2006) (standing can be "self-evident” from the
administrative record). The Board’s own rule-
making recognizes that it is merchants that pay
interchange and network fees and are thus di-
rectly affected by the Board’s Final Rule regu-
lating both. 2° See Fund for Animals, 322

F.3d at 734 ("[F]or the purpose of determining
whether standing is self-evident, we see no
meaningful distinction between a regulation that
directly regulates a party and one that directly
regulates the disposition of a party’s prop-
erty.”). Accordingly, it was reasonable for

each plaintiff to assume that it (or in the case
of the trade associations, one [*39] of its mem-
bers) would suffer an Article 111 injury when
the Board’s Final Rule was implemented. And
in their reply brief, plaintiffs submitted decla-
rations demonstrating what was already self-
evident: that they will suffer cognizable

harms as a result of the Board’s regulations.
See Pls.” Reply at 7-9; cf. Cmtys. Against Run-
way Expansion, Inc. v. FAA, 355 F.3d 678, 684
-85, 359 U.S. App. D.C. 383 (D.C. Cir. 2004)

and legislative history of the statute make clear
which issuer costs may be included in the in-
terchange transaction fee standard, and the
Board’s inclusion of other costs cannot survive
[*41] scrutiny under Chevron’s first step.

The Board, meanwhile, takes the position that
the Durbin Amendment is silent, and therefore
ambiguous, with respect to issuer costs not ex-
plicitly addressed in the statute. And because the
final interchange fee provision is a reasonable
construction of the statute, says the Board, it is
entitled to Chevron deference. For the follow-
ing reasons, | agree with the plaintiffs.

A. The Durbin Amendment Plainly Limits
the Costs Allowable Within the Interchange
Transaction Fee Standard to Those ldenti-
fied in 15 U.S.C. § 16930-2(a)(4)(B)(i).

Determining whether Congress has spoken to
the precise question at issue through "the [statu-
tory] language itself, the specific context in
which that language is used, and the broader
context of the statute as a whole” is, of course,
this Court’s first task. Robinson v. Shell Oil
Co., 519 U.S. 337, 341, 117 S. Ct. 843, 136 L.

(affidavits submitted with reply brief are suf-
ficient under Sierra Club because they made as-
sociational standing "patently obvious” and re-
spondent was not prejudiced). In short,
plaintiffs have easily met their burden of produc-
tion with regard to Article 111 standing here,
and this Court will thus proceed to the merits.

Il. The Interchange Transaction Fee Regula-
tion Is Invalid Under the APA.

Plaintiffs contend that the Final Rule’s inter-
change transaction fee standard, 12 C.ER. 8

Ed. 2d 808 (1997). Our Court of Appeals has
directed this Court to use "all traditional tools of
statutory interpretation, including text, struc-
ture, purpose, and legislative history, to ascer-
tain Congress’s intent at Chevron step one.”
Nat’l Cable & Telecomms. Ass’n v. FCC, 567
F.3d 659, 663, 386 U.S. App. D.C. 131 (D.C. Cir.
2009) (citation and internal [*42] quotation
marks omitted). If this examination yields a clear
result, "then Congress has expressed its inten-
tion as to the question, and deference is not ap-
propriate.” Natural Res. Def. Council, Inc. v.
Daley, 209 F.3d 747, 752, 341 U.S. App. D.C.

235.3(b), is plainly foreclosed by the text, struc-
ture, and purpose of the Durbin Amendment
and is arbitrary, capricious, and contrary to law.
According to plaintiffs, the plain language

119 (D.C. Cir. 2000).

To discern the text’s plain meaning, the Court
is to look to "the language of the statute it-

24 See, e.g., 76 Fed. Reg. at 43,462 ("[l]it is possible that merchants with a large proportion of small-ticket transactions may ex-
perience an increase in total interchange fees . . .."); [*40] id. at 43,448 ("Alternative A provides merchants fewer routing op-

tions with respect to certain electronic debit transaction compared to Alternative B.").

% See, e.g., 76 Fed. Reg. at 43,396 ("The interchange fee is set by the relevant network and paid by the [merchant] acquirer to
the issuer . . . . [T]he [merchant] acquirer charges the merchant a merchant discount . . . that includes the interchange fee"); 75
Fed. Reg. at 81,727 ("[I]n point-of-sale transactions, these [network-exclusivity prohibition and routing] provisions improve the abil-

ity of a merchant to select the network that minimizes its cost . .

. and otherwise provides the most advantageous terms.").
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self.” Caraco Pharm. Labs., Ltd. v. Novo Nor-
disk A/S, 132 S. Ct. 1670, 1680, 182 L. Ed.

2d 678 (2012) (citation omitted). "[W]hen the
statute’s language is plain, the sole function of
the courts—at least where the disposition re-
quired by the text is not absurd—is to enforce
it according to its terms.” Hartford Underwrit-

ers Ins. Co. v. Union Planters Bank, 530 U.S.

The Durbin Amendment instructs the Board to
ensure that [*44] any interchange fee

charged by an issuer "is reasonable and propor-
tional to the cost incurred by the issuer with re-
spect to the transaction,” § 16930-2(a)(3),

and in so doing it must "distinguish between"”
two categories of costs. Id. § 16930-2(a)(4)(B)(i)
—(ii). Plaintiffs contend that these categories

1,6,120S. Ct. 1942, 147 L. Ed. 2d 1 (2000) (ci-
tation and internal quotation marks omitted).
"Unless otherwise defined, statutory terms are
generally interpreted in accordance with their or-
dinary meaning.” BP_Am. Prod. Co. v. Bur-
ton, 549 U.S. 84, 91, 127 S. Ct. 638, 166 L. Ed.

2d 494 (2006); see also FCC v. AT & T Inc.,
131 S. Ct. 1177, 1182, 179 L. Ed. 2d 132(2011).

An analysis of the statutory text, however
"does not end here, but must continue to ’the lan-
guage and design of the statute as a whole.””
Am. Scholastic TV Programming Found. v. FCC,

46 F.3d 1173, 1178, 310 U.S. App. D.C. 256
(D.C. Cir. 1995) (quoting Fort Stewart Sch. v.
FLRA, 495 U.S. 641, 645, 110 S. Ct. 2043, 109

L. Ed. 2d 659 (1990)). [*43] %° The Court
must also "exhaust the traditional tools of statu-
tory construction, including examining the stat-
ute’s legislative history to shed new light on
congressional intent, notwithstanding statutory
language that appears superficially clear.” Si-
erra Club v. EPA, 551 F.3d 1019, 1027, 384
U.S. App. D.C. 96 (D.C. Cir. 2008) (citations
omitted); see also AFL-CIO v. FEC, 333 F.3d
168, 172, 357 U.S. App. D.C. 47 (D.C. Cir.
2003) ("We consider the provisions at issue in
context, using traditional tools of statutory con-
struction and legislative history.”).

I. Subsection (a)(4)(B) Bifurcates the Uni-
verse of Electronic Debit Transaction Costs
into the Allowable and the Impermissible.

bifurcate the entire universe of costs into two,
and only two, groups: (1) costs that are "incre-
mental” or variable, incurred by an issuer for
its role in the "authorization, clearance, or settle-
ment,” and that relate to a "particular” or
single electronic debit transaction, which "shall
be considered,” § 16930-2(a)(4)(B)(i) (empha-
sis added); and (2) "other costs” "incurred by an
issuer which are not specific to a particular
electronic debit transaction,” which "shall not
be considered,” § 16930-2(a)(4)(B)(ii) (empha-
sis added). The Board disagrees, arguing that
subsection (a)(4)(B) is silent when it comes to
costs that are specific to a particular elec-
tronic debit transaction but that are not incre-
mental ACS costs, as those costs do not fit into
either subsection (a)(4)(B)(i) or (a)(4)(B)(ii).
According to the Board, this creates ambiguity
that the Board has the discretion to resolve.
[*45] How convenient.

Starting with subsection (a)(4)(B)’s text, | have
no difficulty concluding that the statutory lan-
guage evidences an intent by Congress to bifur-
cate the entire universe of costs associated
with interchange fees. Indeed, Congress di-
rected the Board to "distinguish between"—or,
according to its plain and ordinary meaning,
"separate into different categories” or "make a
distinction” 2" —between: (1) incremental ACS
costs relating to a particular transaction,

which "shall be considered” in establishing the
interchange transaction fee standard, and (2)
"other costs” which are not specific to a particu-

26 See also Roberts v. Sea-Land Servs., Inc., 132 S. Ct. 1350, 1357, 182 L. Ed. 2d 341 (2012) ("It is a fundamental canon of

statutory construction that the words of a statute must be read in their context and with a view to their place in the overall statu-
tory scheme.” (citation omitted)); Bell Atl. Tel. Cos., 131 F.3d at 1047 ("The literal language of a provision taken out of con-

text cannot provide conclusive proof of congressional intent, any more than a word can have meaning without context to illumi-

nate its use.”").

27 WWebster’s New College Dictionary 337 (3d ed. 2008) (defining "distinguish” as "to recognize as being different or distinct; sepa-
rate into different categories; perceive or indicate differences; discriminate”); Black’s Law Dictionary 542 (9th ed. 2009) (defin-

ing "distinguish” as "to make a distinction”).
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lar transaction, which the Board "shall not” con-
sider. § 16930-2(a)(4)(B)(i)—(ii) (emphases
added). By using strategically placed "shall” and
"shall not” terms—which plainly indicate the
inclusion of the first category of costs and ex-
clusion of the second—Congress expressed its
clear intent to separate costs that must be in-
cluded in the interchange transaction fee stan-
dard and "other costs” that must be excluded. See
Ass’n of Civilian Technicians, Mont. Air Chap-
ter No. 29 v. Fed. Labor Relations Auth., 22
F.3d 1150, 1153, 306 U.S. App. D.C. 68 (D.C.

lar electronic debit transaction,” § 16930-
2(a)(4)(B)(ii) (emphasis added), meaning that
only costs "not specific to a particular . . . trans-
action” are barred from consideration—is
wholly unpersuasive. See Def.’s Mem. at 20-
21. The non-restrictive pronoun "which” is a de-
scriptor, rather than a qualifier, and Congress
has repeatedly utilized this term to further de-
scribe [*48] the preceding phrase—here,
"other costs"—rather than to condition or limit
it. See United States v. Indoor Cultivation
Equip. from High Tech Indoor Garden Supply,

Cir. 1994) ("The word “shall’ generally indi-
cates [*46] a command that admits of no dis-
cretion on the part of the person instructed

to carry out the directive.”).

Furthermore, Congress used the inclusive
phrase "other costs,” as opposed to just “costs,”
to refer to those costs not to be considered in
the interchange transaction fee standard. The
plain import of Congress’s word choice, ac-
cording to the ordinary definition of "other” and
relevant case law, is that this second, prohib-
ited category of "other costs” was intended to
subsume all costs not explicitly addressed in the
first, permissible category of costs. See Mer-
riam-Webster’s Collegiate Dictionary 878-79
(11th ed. 2009) (defining "other” as "being the
one (as of two or more) remaining or not in-
cluded; being the one or ones distinct from that
or those first mentioned or implied”). 8 In
other words, the plain text makes clear that the
incremental ACS cost of a particular elec-
tronic [*47] debit transaction is the only cost
the Board was expressly authorized to consider
in its interchange transaction fee standard.

The Board’s counterargument—that Congress
directed it not to consider "other costs incurred
by an issuer which are not specific to a particu-

55 F.3d 1311,1315 (7th Cir. 1995) (conclud-
ing that Congress’s use of the pronoun "which,”
as in "[a]ll conveyances, including aircraft, ve-
hicles, or vessels, which are used to . . . fa-
cilitate [drug transactions],” did not limit the
meaning of the word it amended, "convey-
ance,” to a vehicle or vessel used or intended to
be used to facilitate a drug transaction). °

Not surprisingly, the Board fails to cite any per-
suasive definition or case law to the contrary,
and its focus on commas is a red herring. See,
e.g., Barrett v. Van Pelt, 268 U.S. 85, 91, 45

S. Ct. 437, 69 L. Ed. 857 (1925) ("Punctuation
is a minor, and not a controlling, element in in-
terpretation, and courts will disregard the punc-
tuation of a statute, or re-punctuate it, if need
be, to give effect to what otherwise appears to be
its purpose and true meaning.” (citation omit-
ted)).

Finally, statements by Senator Richard J.
Durbin, the Amendment’s chief sponsor, con-
firm that Congress intended to bifurcate the uni-
verse of costs into incremental ACS costs in-
cludable in the interchange transaction fee
standard and all other costs to be excluded. Spe-
cifically, in addressing the meaning of the
Amendment on the floor of the Senate prior to
its final passage, Senator Durbin stated:

28 See also Ass’n of Private Sector Colls., 681 F.3d at 443-44 (holding that Congress intended the phrase "other incentive pay-
ment” to broadly cover abuses not enumerated); FC Inv. Grp. LC v. IFX Mkts., Ltd., 529 F.3d 1087, 1100, 381 U.S. App. D.C. 383

(D.C. Cir. 2008) ("This interpretation, one which gives meaning to the word "other’ by reading sequentially to understand
’other” as meaning ’different from that already stated in subsections (a)-(c),” gives coherent effect to all sections . . . ." (quoting
PT United Can Co. v. Crown Cork & Seal Co., 138 F.3d 65, 71-72 (2d Cir. 1998))).

29 See also William Strunk Jr. & E.B. White, The Elements of Style 1, 3 (2d ed. 1972) (describing an "elementary rule[ ] of us-
age” that a "nonrestrictive clause is one that does not serve to identify or define the [*49] antecedent noun”); cf. In re Con-
nors, 497 F.3d 314, 319 (3d Cir. 2007) ("The word ’that’ is a relative pronoun that restricts and, therefore, modifies, the preced-

ing noun[.]")
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Paragraph (a)(4) [of the Amendment]
makes clear that the cost to be con-
sidered by the Board in conducting its
reasonable and proportional analysis
is the incremental cost incurred by the
issuer for its role in the authoriza-
tion, clearance, or settlement of a par-
ticular electronic debit transaction,

as opposed to other costs incurred by
an issuer which are not specific to
the authorization, clearance, or settle-
ment of a particular electronic debit
transaction.

156 Cong. Rec. S5,925 (daily ed. July 15,
2010) (emphasis added). Although the
Board admits that Senator Durbin’s state-
ment appears to divide the universe of
costs [*50] into two categories, it argues
nonetheless that the actual language of the
statute overrides any floor statement by
the bill’s sponsor. See Def.’s Mem. at 20.
Chevron, however, contemplates that leg-
islative history—including history that does
not match the text of the statute verbatim
—will be read along with the statute to de-
termine Congress’s intent. See Chevron
467 U.S. at 851-53, 862-64; Aid Ass’n for
Lutherans v. U.S. Postal Serv., 321 F.3d
1166, 1176-78, 355 U.S. App. D.C. 221
(D.C. Cir. 2003) (using legislative history,
in tandem with plain language of statute,
in Chevron step one). In this case, Senator
Durbin’s statement, read in conjunction
with the statute’s text, confirms that Con-
gress intended to divide all costs into

two categories: those that can and those
that cannot be considered in setting the in-
terchange fee standard.

ii. Congress Intended to Exclude All
Costs Other than the Incremental ACS

Costs Incurred by the Issuer for a Par-
ticular Debit Transaction from the In-
terchange Fee Standard.

Further parsing of the statute confirms that Con-
gress intended to narrow the scope of costs con-
sidered in the interchange transaction fee stan-
dard. Subsection (a)(4)(B)(i) directs the Board to
include in [*51] the standard those ACS

costs that are "incremental [to the] cost in-
curred by an issuer for the role of the issuer in
. .. a particular electronic debit transaction.”

§ 16930-2(a)(4)(B)(i) (emphasis added). The
term "incremental” limits the includable costs to
"variable, as opposed to fixed,” ACS costs.

Me. Pub. Serv. Co. v. FERC, 964 F.2d 5, 9, 296
U.S. App. D.C. 5 (D.C. Cir. 1992). *° And the
subsection includes only those costs incurred for
the issuer’s role in processing the transaction.
§ 16930-2(a)(4)(B)(i).

In addition, subsection (a)(4)(B)(ii) instructs
the Board to exclude from the standard any
"other costs incurred by an issuer which are not
specific to a particular . . . transaction.” 816930
-2(a)(4)(B)(ii) (emphases added). Congress
thus directed the Board to omit "other costs in-
curred by an issuer which are not [unique] to

a [distinct or individual] transaction.” 3* The
plain text of the [*52] Durbin Amendment
thus precludes the Board from considering in
the interchange fee standard any costs, other than
variable ACS costs incurred by the issuer in
processing each debit transaction.

The Board contends that the statute’s failure to
define the terms "incremental cost” or "autho-
rization, clearance, or settlement,” or to delin-
eate which types of costs are "not specific to

a particular electronic debit transaction,” ren-
ders those terms ambiguous, thereby giving the
Board the authority to fill those statutory

gaps. See Def.’s Mem. at 26-27. Not quite! If |
were to accept the Board’s argument, then ev-

30 See also 75 Fed. Reg. at 81,735 (in NPRM, proposing that "incremental cost” be defined as an average, variable and per-
transaction cost that varies with the number of transactions); Webster’s New College Dictionary 575 (3d ed. 2008) (defining "in-

crement” as "a small positive or negative change in a variable").

51 Webster’s New College Dictionary 1085 (3d ed. 2008) (defining "specific” as "distinctive or unique; intended for, applying
to, or acting on a given thing; definite”); Merriam-Webster’s Collegiate Dictionary 903 (11th ed. 2009) (defining "particular” as "a
separate part of a whole; an individual fact, point, circumstance or detail; an individual or a specific subclass . . . falling under

some general concept or term.").
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ery term in the statute would have to be specifi-
cally defined or otherwise be deemed ambigu-
ous. This result makes no sense, and more
importantly, it is not the law. [*53] When a
term is not defined in a statute, a court must as-
sume that "the legislative purpose is ex-
pressed by the ordinary meaning of the words
used.” AT&T, 131 S. Ct. at 1182; United States
v. Locke, 471 U.S. 84, 95, 105 S. Ct. 1785,

85 L. Ed. 2d 64 (1985) (distinguishing "filling
a gap left by Congress’ silence” from "rewrit-
ing rules that Congress has affirmatively and
specifically enacted”) (citation omitted).

"[T]he meaning of statutory language, plain or
not, depends on context,” King v. St. Vin-
cent’s Hosp., 502 U.S. 215, 221, 112 S. Ct.
570, 116 L. Ed. 2d 578 (1991), and the rel-
evant provisions, statutory design, and legisla-
tive history here clearly support my reading of
the statute. First, the statute’s information col-
lection provision explicitly requires public dis-
closure only of information "concerning the
costs incurred, and interchange transaction fees
charged or received . . . in connection with

the authorization, clearance or settlement of
electronic debit transactions.” 8 16930-
2(a)(3)(B) (emphasis added). That disclosure is
limited to the same costs specified in subsec-
tion (a)(4)(B)(i) reinforces that those ACS costs
are the only ones Congress intended to in-
clude in the interchange transaction fee stan-
dard. 32

Subsection (a)(4)(A) of the statute also directs
the Board to consider the "functional similar-
ity” between "electronic debit transactions”

and "checking transactions that are required
within the Federal Reserve bank system to clear
at par” when prescribing standards used to as-
sess whether an interchange transaction fee

is reasonable and proportional to the issuer’s
transactions. § 16930-2(a)(4)(A) (emphasis

added). The Board is thus required to consider
how debit and checking transactions are

"like" or "[r]Jesembling though not completely
identical” in terms of their "capabl[ility] of per-
forming” or "ablility] to perform a regular
function.” ** Congress understood that debit
card transactions are "akin to writing a check”
because "[a]ll that happens . . . is you de-
duct money from your bank account.” See 156
Cong. Rec. S3,696 (daily ed. May 13, 2010)
(statement of [*55] Sen. Richard J. Durbin)
("That is why debit cards are advertised as check
cards.”). However, as Senator Durbin ex-
plained, "there are zero transaction fees de-
ducted when you use a check,” unlike inter-
change fees, which "are deducted from every
[debit] transaction left for the seller.” Id. The
Board even proposed in its NPRM to limit "al-
lowable costs . . . to those that the statute spe-
cifically allows to be considered, and not be
expanded to include additional costs that a pay-
or’s bank in a check transaction would not re-
coup through fees from the payee’s bank.”

75 Fed. Reg. at 81,735 (emphasis added).

The Board argues that the plain language of sub-
section (a)(4)(A) merely requires the Board to
consider the functional similarity between elec-
tronic debit transactions and checking transac-
tions in determining [*56] its interchange fee
standard (which it did) and does not preclude
the Board’s consideration of differences. "Were
courts to presume a delegation of power ab-
sent an express withholding of such power,”
however, "agencies would enjoy virtually limit-
less hegemony, a result plainly out of keeping
with Chevron[.]” Ry. Labor Execs. Ass’n v. Nat’l
Mediation Bd., 29 F.3d 655, 671, 308 U.S.
App. D.C. 9 (D.C. Cir. 1994); see also Am. Bar
Ass’n v. FTC, 430 F.3d 457, 468, 368 U.S.
App. D.C. 368 (D.C. Cir. 2005) ("[I]f there is
the sort of ambiguity that supports an implicit
congressional delegation of authority to the

32 Conversely, if Congress had [*54] intended to provide the Board with discretion to consider additional, unspecified costs
"that are specific to a particular electronic debit transaction but that are not incremental ACS costs,” as the Board contends, Def.’s
Mem. at 17, then Congress would have told the Board to report its findings concerning those costs, too.

33 \Webster’s New College Dictionary 1053 (3d ed. 2008) ("similar” defined as "like; resembling though not completely identi-
cal”); id. 462 (defining "functional” as "designed for or adapted for a specific function or use; capable of performing; opera-
tive"); Merriam-Webster’s Collegiate Dictionary 507 (11th ed. 2009) ("functional” means "performing or able to perform a regu-

lar function”).
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agency to make a deference-worthy interpreta-
tion of the statute, we must look elsewhere
than the [statute’s] failure to negate[.]"). In fact,
it defies common sense to read an explicit di-
rective to consider "functional similarity” as au-
thorization to consider differences, as well

Lastly, subsection (a)(5)(A)(i) directs the Board
"to make allowance for costs incurred by the is-
suer in preventing fraud” via an "adjustment to
the fee amount received or charged by an is-
suer” under the interchange fee standard. §
16930-2(a)(5)(A)(i) (emphasis added). At first
glance, Congress’s choice of words here ap-
pears to sanction a wholesale inclusion [*57] of
fraud-prevention costs within the interchange
transaction fee standard. However, subsection
(@)(5)(A)(i) limits "any fraud-related adjust-
ment” to the amount "reasonably necessary . . .
to prevent[] fraud in relation to electronic
debit transactions involving that issuer,” and
(@)(5)(A)(ii) conditions that adjustment on an is-
suer’s compliance with fraud-related stan-
dards that "require issuers to take effective steps
to reduce the occurrences and costs of, and
costs from, fraud in relation to electronic debit
transactions.” § 16930-2(a)(5)(A)(i)—(ii).
Senator Durbin’s discussion of subsection (a)(5)
sheds further light on this provision:

It should be noted that any fraud pre-
vention adjustment to the fee

amount would occur after the base cal-
culation of the reasonable and pro-
portional interchange fee amount takes
place, and fraud prevention costs
would not be considered as part of
the incremental issuer costs upon
which the reasonable and proportional
fee amount is based. Further, any
fraud prevention cost adjustment
would be made on an issuer-specific
basis, as each issuer must individu-
ally demonstrate that it complies
with the standards established by the
Board, and as the adjustment

[*58] would be limited to what is rea-
sonably necessary to make allow-
ance for fraud prevention costs in-
curred by that particular issuer.

156 Cong Rec. S5,925 (daily ed. July 15,
2010) (statement of Sen. Richard J.
Durbin) (emphases added); see also Durbin
Comments, supra note 5, at 9.

Accordingly, | find that the text and structure
of the Durbin Amendment, as reinforced by its
legislative history, are clear with regard to
what costs the Board may consider in setting
the interchange fee standard: Incremental ACS
costs of individual transactions incurred by is-
suers may be considered. That’s it!

B. The Board’s Interchange Fee Regulation
Accounts for Costs That Are Unambiguously
Foreclosed from Consideration by Con-
gress.

The Durbin Amendment is explicit about what
costs the Board could consider in setting the
interchange transaction fee, and the Board was
required "to give effect to the unambiguously
expressed intent of Congress.” Chevron, 467
U.S. at 842-43. As the "final authority on is-
sues of statutory construction,” federal courts are
charged with "reject[ing] administrative con-
structions which are contrary to clear congres-
sional intent.” Id. at 843 n.9. For the follow-
ing reasons, | reject the [*59] Board’s
construction of the Durbin Amendment as non-
compliant with Congress’s clear mandate.

First, the Board’s understanding that a third cat-
egory of costs can be recovered under the in-
terchange transaction fee standard is irreconcil-
able with the statute. In its Final Rule, the
Board concluded that it could, in its discretion,
factor into the interchange fee any costs "that
are specific to a particular electronic debit trans-
action but that are not incremental costs re-
lated to the issuer’s role in authorization, clear-
ance, and settlement.” 76 Fed. Reg. at

43,426. According to the Board, the statute is si-
lent as to costs not addressed in 8 16930-
2(a)(4)(B)(i) or (i), and Congress did "not re-
strict the factors the Board may consider in
establishing standards for assessing whether in-
terchange transaction fees are reasonable and
proportional to cost.” 76 Fed. Reg. at 43,424,
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34

In exercising this purported discretion, the
Board reads the statutory language prohibiting
it from considering costs "not specific to a par-
ticular electronic debit transaction,” § 16930-
2(a)(4)(B)(ii), as prohibiting it from consider-
ing only "those costs that are not incurred in
the course of effecting any electronic debit trans-
action,” 76 Fed. Req. at 43,426 (emphasis
added). The Board, to its credit, still did not con-
sider costs associated with corporate overhead
(e.g., executive compensation), establishing and
maintaining an account relationship, debit

card production and delivery, marketing, re-
search and development, insufficient funds han-
dling, network membership fees, reward pro-
grams, [*61] and customer support, id. at 43,427
-29. But the Board did, contrary to the
expressed will of Congress, consider "any cost
that is not prohibited—i.e., any cost that is in-
curred in the course of effecting an electronic
debit transaction,” id. at 43,426, including
fixed costs (i.e., network connectivity and soft-
ware, hardware, equipment, and associated la-
bor), network processing fees, transaction moni-
toring, and fraud losses, id. at 43,429-31. As

a result, the final regulation sets a maximum fee
that an issuer could recover at twenty-one
cents ($.21) per transaction, plus an ad va-
lorem amount of .05% of each transaction’s
value, 12 C.ER. § 235.3(b); 76 Fed. Reg. at
43,422—well above the NPRM'’s seven- ($.07)
and twelve-cent ($.12) proposals, 75 Fed.

Reg. at 81,736-38.

This interpretation runs completely afoul of the
text, design and purpose of the Durbin Amend-
ment. By improperly narrowing the scope of ex-
cluded costs in subsection (a)(4)(B)(ii) to

only those costs "not incurred in the course of ef-

fecting any electronic debit transaction,” the
Board expanded the range of allowable costs in
subsection (a)(4)(B)(i) to "any cost that is in-
curred in the course of effecting an electronic
debit [*62] transaction.” 76 Fed. Reg. at
43,326. In so doing, the Board not only ig-
nored critical statutory terms such as "distin-
guish between,” "other,” "specific,” "particu-
lar,” "incremental,” and "authorization,
clearance, or settlement” 3 —which provide
clear guidance, see supra pp. 28-30—but also
shoehorned a whole array of excluded costs into
the interchange fee standard.

Under the Final Rule, it is inconsequential
whether costs are variable and result only from
an individual transaction or are fixed and com-
mon to all transactions; so long as a cost is in-
curred to effect "debit card transactions as a
whole,” the Board concluded that it may be con-
sidered in its interchange fee standard. 76
Fed. Reg. at 43,426; see also Def.’s Mem. at
27 ("The Board further determined that a cost is
specific to a particular electronic debit transac-
tion if no such transaction can occur without
incurring that cost.”). Please! This reading
[*63] of the law contradicts Congress’s clear
mandate that the Board is precluded from con-
sidering all costs, other than an issuer’s vari-
able ACS costs related to an individual debit
transaction, in setting the interchange standard.
Costs that are "not specific to a particular
debit transaction,” § 16930-2(a)(4)(B)(ii) (em-
phasis added), simply are not the same as
costs that are "not specific to debit transac-
tions as a whole,” 76 Fed. Reg. at 43,426 (em-
phasis added). And "the incremental cost in-
curred by an issuer for the role of the issuer in
the authorization, clearance, or settlement of

34 See also id. at 43,426-27 ("[T]he requirement that one set of costs be considered and another set of costs be excluded sug-
gests that Congress left to the implementing agency discretion to consider costs that fall into neither category to the extent neces-

sary and appropriate to fulfill the purposes of the statute. [*60] .

.. By considering all costs for which it had data other than pro-

hibited costs, the Board has complied with the statutory mandate not to consider costs identified in [(a)(4)(B)(ii)], has fulfilled the
statutory mandate requiring consideration of the costs identified in [(a)(4)(B)(i)], and has chosen to consider other costs specific
to particular electronic debit transactions to the extent consistent with the purpose of the statute, in establishing its [interchange trans-

action fee] standard.”).

%5 The Board somehow found that it was "not . . . necessary to determine whether costs are ’incremental,” fixed or variable, or in-
curred in connection with authorization, clearance, and settlement,” 76 Fed. Reqg. at 43,427, even though those are operative

words in the statute.
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a particular electronic debit transaction,” §
16930-2(a)(4)(B)(i), is not the same as "any
cost that is incurred in the course of effecting
an electronic debit transaction,” 76 Fed. Reg. at
43,426 (emphasis added).

In short, the Board’s interpretation is utterly in-
defensible. As explained above, the statute is
not silent or ambiguous. Rather, the plain text of
subsection (a)(4)(B) and the statutory struc-
ture and legislative history of the Durbin
Amendment clearly demonstrate that Congress
intended for the Board to exclude all "other
costs” not specified in the statute as requiring
consideration in the interchange [*64] transac-
tion fee standard. That Congress could have
used other, more definitive language, as the
Board argues, see Def.’s Mem. at 18-19, is irrel-
evant when its statutory import is nonetheless
clear. *® "[When] the agency has either vio-
lated Congress’s precise instructions or ex-
ceeded the statute’s clear boundaries then, as
Chevron puts it, "that is the end of the matter’—
the agency’s interpretation is unlawful.” Vill.
of Barrington, Ill. v. Surface Transp. Bd., 636
F.3d 650, 660, 394 U.S. App. D.C. 353 (D.C. Cir.
2011) (quoting 467 U.S. at 842). 3" And it is
quite clear that the statute did not allow the
Board to consider the additional costs factored
into the interchange fee standard—i.e., (1)
fixed ACS costs, (2) transaction monitoring
costs, (3) an allowance for an issuer’s fraud
losses, and (4) network processing fees. 76 Fed.
Reg. at 43,429-31. How so?

(1) Fixed ACS Costs. The final interchange fee

standard includes total transaction processing
costs, including costs reported as variable and
fixed ACS costs, within allowable inter-
change fees. Id. at 43,429. Instead of citing statu-
tory text to justify this interpretation of the
law, the Board simply noted that it is adminis-
tratively difficult to discern a transaction’s in-
cremental ACS costs. See id. at 43,426-27;
Def.’s Mem. at 32— 33, 41. But Congress in-
structed the Board to consider only variable
ACS costs incurred for the issuer’s role in pro-
cessing a particular transaction. See supra pp. 32
-33. The legislative mandate to consider incre-
mental ACS costs in setting the interchange
standard is not a "minimum,” as the Board ar-
gues, see Def.’s Mem. at 29, but rather a ceil-
ing. The fact that "there is simply no bright
[*67] line test to identify exactly ACS versus
non-ACS costs,” id. at 33, or that the Board "pro-
vided a reasoned explanation for considering
certain fixed costs and excluding others,” id. at
30, does not empower the Board to flout the
statute and then brandish its Chevron defense.
See Chevron, 467 U.S. at 843-44; Vill. of Bar-
rington, 636 F.3d at 659-60. The Board’s in-
clusion of fixed ACS costs in the interchange
transaction fee standard was impermissible.

(2) Transaction Monitoring Costs. The Board
also included transaction monitoring costs—
i.e., the costs of fraud-prevention activities

that authenticate the cardholder and confirm

36 See Locke, 471 U.S. at 95 ("[T]he fact that Congress might have acted with greater clarity or foresight does not give courts
a carte blanche to redraft statutes in an effort to achieve that which Congress is perceived to have failed to do.”); Brown v. Gard-
ner, 513 U.S. 115, 118, 115 S. Ct. 552, 130 L. Ed. 2d 462 (1994) ("Ambiguity is a creature not of definitional possibilities but
of statutory [*65] context . ..."); S. Cal. Edison Co. v. FERC, 195 F.3d 17, 24, 338 U.S. App. D.C. 402 (D.C. Cir. 1999) ("[T]he
court has repeatedly rejected the notion that the absence of an express proscription allows an agency to ignore a proscription im-
plied by the limiting language of a statute[.]"); Engine Mfrs. Ass’n v. EPA, 88 F.3d 1075, 1088, 319 U.S. App. D.C. 12 (D.C.

Cir. 1996) ("[1]f [the text] clearly requires a particular outcome, then the mere fact that it does so implicitly rather than expressly
does not mean that it is ’silent” in the Chevron sense.”).

37

Moreover, Chevron step two is not implicated whenever a statute does not expressly negate the existence of a claimed admin-
istrative power, as the Board would have me believe. Rather, "it is only legislative intent to delegate such authority that entitles
an agency to advance its own statutory construction for review under the deferential second prong of Chevron.” City of Kan. City
Mo. v. Dep’t of Hous. & Urban Dev., 923 F.2d 188, 191-92, 287 U.S. App. D.C. 365 (D.C. Cir. 1991); Ethyl Corp. v. EPA, 51
F.3d 1053, 1060, 311 U.S. App. D.C. 163 (D.C. Cir. 1995) ("We refuse, once again, to presume a delegation of power merely be-
cause Congress has not expressly withheld such power."”). Put simply by plaintiffs, "[t]here is no indication [*66] in the Durbin
Amendment’s text, purpose, or legislative history that Congress meant, by carefully delineating the cost factors that the Board must
consider and not consider in setting an interchange fee standard, to delegate to the Board by what it did not say the unbounded dis-
cretion to consider any other cost factor relating to a debit card transaction.” Pls.” Mem. at 37.
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whether a debit card is valid *® —in the final
standard because such costs are related to the au-
thorization of a particular transaction. 76 Fed.
Reg. at 43,430-31. But according to the statu-
tory language and the final Conference Re-
port, Congress allowed for fraud-prevention
costs only as a separate adjustment to, rather
than a component of, the interchange transac-
tion fee standard, and only if the issuer com-
plies with fraud-related standards established by
the Board. See § 16930-2(a)(5)(A); supra pp.
11-12, 36-37. In fact, subsection (a)(5)’s adjust-
ment to the interchange [*68] fee for fraud-
prevention costs was the subject of a distinct
rulemaking. See 77 Fed. Reg. 46,258; 12 C.ER.
§ 235.4; supra notes 9, 19 and accompanying
text.

Although the Board recognizes that the plain
language of subsection (a)(5)(A) provides a
separate adjustment to the interchange transac-
tion fee standard for fraud-prevention costs, it
nonetheless takes the position that the statute
does not prohibit the consideration of those
costs when setting the interchange fee stan-
dard. See Def.’s Mem. at 43. No so. It would be
nonsensical for Congress to make fraud-
prevention costs the basis for a conditional ad-
justment to the interchange fee standard, and

at the same time implicitly allow for fraud-
prevention costs to factor into the standard it-
self without any conditions being met. To the
contrary, by linking the fraud-prevention adjust-
ment with [*69] a statutory requirement that
the issuer comply with fraud-related standards,
Congress sought to prevent what the Board

has allowed: rewarding every issuer with an in-
terchange fee increase to cover fraud-
prevention costs, regardless of whether the is-
suer complies with the fraud-related standards
established under subsection (a)(5)(B). As
Senator Durbin explained in a comment letter,
"The current system of network-established in-
terchange fees creates precisely the wrong in-

centives for issuers when it comes to fraud pre-
vention” because "[u]nder the current system,
all issuing banks in a network receive the same
network-established interchange fee rates” re-
gardless of whether they minimize actual fraud.
Durbin Comments, supra note 5, at 9. "In con-
trast to the current inefficient system, [15
U.S.C. 816930-2(a)(5)] will incentivize regu-
lated issuing banks to reduce fraud by allowing
banks that take successful fraud prevention
ggeps to receive increased interchange fees.” Id.

(3) Allowance for Fraud Losses. The Board
also included an allowance for fraud losses, or
"losses incurred by the issuer, other than
losses related to nonsufficient funds, that are
not recovered through chargebacks to mer-
chants or debits to or collections from custom-
ers,” such as losses associated with lost, sto-
len, or counterfeit card fraud. Id. Not proposed
for inclusion as an allowable cost in its
NPRM, the Board concluded that fraud losses
should be considered within the final inter-
change transaction fee standard because they
"are generally the result of the authorization,
clearance, and settlement of an apparently valid
transaction that the cardholder later identifies
as fraudulent.” 1d. (emphasis added). But the
costs associated with the consequence of
ACS—as opposed to ACS costs themselves—
are not to be considered under the plain lan-
guage of the statute. The Board’s decision to
"[p]ermit[] issuers to recover at least some fraud
losses through interchange fees . . . given that
the source of fraud could be any participant in an
electronic debit transaction and that the exact
[*71] source of fraud often is unknown,” 76
Fed. Reg. at 43,431, is a blatant act of policy-
making that runs counter to Congress’s will.

(4) Network Processing Fees. Finally, the Board
included network processing fees in the inter-
change fee standard because they are incurred

38

In both its NPRM and Final Rule, the Board classified transaction monitoring as fraud-prevention activity. See 75 Fed. Reg.

at 81,741 ("[1]ssuers engage in a variety of fraud-prevention activities . . . . such as transaction monitoring[.]"); 76 Fed. Reqg. at 43,397
("The most commonly reported fraud-prevention activity was transaction monitoring."”).

39 The Board tries to distinguish transaction monitoring from the types of activities considered under the separate fraud-
prevention rulemaking, thereby rationalizing the inclusion of transaction monitoring costs in [*70] the interchange fee. See 76
Fed. Reg. at 43,431. But the statute provides no basis for this distinction.
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for the issuer’s role in ACS and are specific to
a particular transaction. 76 Fed. Reqg. at
43,430. Again, this ignores the plain language
of the statute, which demonstrates that Con-
gress did not intend for network fees to be in-
corporated into the interchange transaction fee
standard. Under the statute’s definitional pro-
visions, a "network fee” is "any fee charged and
received by a payment card network with re-
spect to an electronic debit transaction, other
than an interchange transaction fee.” 8 16930-
2(c)(10) (emphasis added). Furthermore, sub-
section (a)(4)(B)(i) of the statute limits the
Board’s authority to permit recovery of is-
suer costs to those incurred "for the role of the is-
suer,” not the network, in processing a transac-
tion. § 16930-2(a)(4)(B)(i) (emphasis added);
see supra p. 32-33. Last, subsection (a)(8)(B)
states that the only authority Congress

granted the Board to issue regulations regard-
ing network fees [*72] is "to ensure that "(i) a
network fee is not used to directly or indi-
rectly compensate an issuer with respect to an
electronic debit transaction; and (ii) a network
fee is not used to circumvent or evade the re-
strictions of this subsection and regulations pre-
scribed under such subsection.” 8§ 16930-
2(a)(8)(B). Thus, the interchange fee cannot be
used to compensate an issuer for network

fees.

Ultimately, the Board asserts that it was given
broad discretion to fill statutory gaps in estab-
lishing the interchange transaction fee stan-
dard. See Def.’s Mem. at 23-26. But even if this
were true, which it is not, such discretion

does not give the Board the authority to ignore
the expressed will of Congress. See Bd. of Gov-
ernors of the Fed. Reserve Sys. v. Dimension
Fin. Corp., 474 U.S. 361, 374, 106 S. Ct.

681, 88 L. Ed. 2d 691 (1986) ("The statute
may be imperfect, but the Board has no power
to correct flaws that it perceives in the stat-
ute it is empowered to administer. Its rulemak-
ing power is limited to adopting regulations

to carry into effect the will of Congress as ex-
pressed in the statute.”); Ry. Labor Execs.
Ass’n, 29 F.3d at 671 ("’Congress has directly
spoken to the precise question at issue’ in this
case . . . so there [*73] is no gap for the
agency to fill.” (citation omitted)). By includ-

ing in the interchange fee standard costs that
are expressly prohibited by the statute, the fi-
nal regulation represents a significant price in-
crease over pre-Durbin Amendment rates for
small-ticket debit transactions under the $12
threshold. See 7-Eleven Amicus Br. at 17-18; see
also Durbin Amicus Br. at 23 ("[B]y setting a
high fee cap that far exceeds the customary fees
levied on small ticket transactions, the

[Board] has given its regulatory blessing to the
setting of interchange rates by Visa and Mas-
terCard that are over three times larger than rates
previously charged on small dollar transac-
tions.”). Congress did not empower the Board
to make policy judgments that would result in
significantly higher interchange rates. Accord-
ingly, the Board’s interpretation of the inter-
change fee standard is foreclosed by the law
and must be invalidated under Chevron’s first
step.

I11. The Network Non-Exclusivity Regula-
tion Is Invalid Under the APA.

Subsection (b)(1)(A) of the Durbin Amendment
directs the Board to issue regulations prohibit-
ing issuers and networks from "restrict[ing] the
number of payment card networks on which

an [*74] electronic debit transaction may be
processed” to one network or multiple affili-
ated networks. § 16930-2(b)(1)(A). Subsec-
tion (b)(1)(B), meanwhile, instructs the Board
to promulgate regulations that prohibit issuers
and networks from "inhibit[ing] the ability of
any person who accepts debit cards for pay-
ments to direct the routing of electronic

debit transactions for processing over any pay-
ment card network that may process such
transactions.” § 16930-2(b)(1)(B). The Board de-
termined that subsection (b)(1)(A) requires is-
suers and networks to make available two unaf-
filiated networks for each debit card, not for
each method of authentication (signature and
PIN). 12 C.ER. § 235.7(a)(2) & Official Cmt. 1,
see also 76 Fed. Req. at 43,404, 43,447-48.

Plaintiffs argue that this interpretation disre-
gards the statute’s language and purpose, which
require that merchants be given a choice be-
tween multiple unaffiliated networks not only
for each card, but for each transaction. They say
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that the Board’s non-exclusivity regulation can-
not survive Chevron step one because it con-
travenes both the letter and spirit of the Durbin
Amendment. The Board characterizes plain-
tiffs’ arguments as being “unmoored [*75] from
the statutory text,” which the Board says is am-
biguous on this issue. Moreover, the Board
claims that its interpretation of the law is per-
missible and fully implements Congress’s direc-
tive. | disagree. The plaintiffs’ interpretation

is, in my judgment, the one true to Congress’s
intent. How so?

A. The Statute Requires that Merchants Be
Provided with a Choice Between Multiple Un-
affiliated Networks for Each Transaction.

First, the Court must determine "whether Con-
gress has directly spoken to the precise ques-
tion at issue,” Chevron, 467 U.S. at 842, by con-
sidering whether "the statute unambiguously
forecloses the agency’s interpretation, and there-
fore contains no gap for the agency to fill,”
Nat’l Cable & Telecomms. Ass’n v. Brand X In-
ternet Servs., 545 U.S. 967, 982-83, 125 S.

Ct. 2688, 162 L. Ed. 2d 820 (2005). In deter-
mining whether Congress has spoken to the is-
sue, the Court, of course, begins with the

plain meaning of the statutory text. S. Cal. Edi-
son, 195 F.3d at 23.

The language of the network non-exclusivity
provision favors the plaintiffs’ interpretation at
Chevron step one. First, there is no question
that subsection (b)(1)(A) mandates that "an is-
suer or payment card network shall not . . . re-
strict the number [*76] of payment card net-
works on which an electronic debit transaction
may be processed” to fewer than two unaffili-
ated networks, and that the Board must promul-
gate regulations to enforce this restriction. §
16930-2(b)(1)(A) (emphasis added); see Zivotof-
sky v. Sec’y of State, 571 F.3d 1227, 1243,

387 U.S. App. D.C. 144 (D.C. Cir. 2009)
("”Shall’ has long been understood as ’the lan-
guage of command.’” (citation omitted)). Put
differently, the statute instructs the Board to en-
sure that issuers and networks stop restricting
merchants’ ability to route each transaction over
different networks. Congress’s focus was on
the number of networks over which each trans-

action—as opposed to each debit card—can be
processed.

Although the Board admits that the statute
calls for debit cards to be able to function over
two or more unaffiliated networks, it insists
that the law is silent as to whether merchants
must have routing choices for each transaction.
Def.’s Reply to Pls.” Reply Mem. in Supp. of
Pls.” Mot. for Summ. J. and in Opp’n to Def.’s
Mot. for Summ. J. ("Def.’s Reply”) at 31

[Dkt. #32]. Congress resolved this uncertainty,
however, by using the statutorily defined

term "electronic debit transaction.” See § 16930
-2(c)(5) [*77] (defining "electronic debit trans-
action” as "a transaction in which a person
uses a debit card”); id. § 16930-2(c)(2)(A)
("debit card” defined as "any card . . . issued or
approved for use through a payment card net-
work to debit an asset account . . . whether au-
thorization is based on signature, PIN, or

other means”). When the definitions are read
into the statute, subsection (b)(1)(A) provides
that networks and issuers "shall not . . . restrict
the number of payment card networks [to pro-
cess] ’a transaction in which a person uses [any
card . . . issued or approved for use through a
payment card network to debit an asset ac-
count . . . whether authorization is based on
signature, PIN, or other means]’” to less than
two unaffiliated networks. The plain text of the
statute thus supports the conclusion that Con-
gress intended for each transaction to be routed
over at least two competing networks for

each authorization method.

Indeed, the Durbin Amendment’s legislative his-
tory confirms my reading of the statute. It is
axiomatic when interpreting a Congressional
statute that this Court must consider, among
other things, the problem Congress sought to
resolve when it adopted the law at issue.
[*78] PDK Labs. Inc. v. DEA, 362 F.3d 786,
796, 360 U.S. App. D.C. 344 (D.C. Cir.
2004). Even when the statute’s plain meaning
is clear from its terms, legislative history can be
"equally illuminating.” Planned Parenthood
Fed’n of Am., Inc. v. Heckler, 712 F.2d 650, 656
-57, 229 U.S. App. D.C. 336 (D.C. Cir.

1983).
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As Senator Durbin explained, the Amendment
was enacted at a time when network fees were
on the rise due to exclusivity deals between
dominant card networks and issuers. “° Total net-
work fees exceeded $4.1 billion in 2009, 76
Fed. Req. at 43,397, due in large part to the lack
of competition resulting from exclusivity
agreements. As the Board explained in its
NPRM:

From the merchant perspective, the
availability of multiple card networks
on a debit card is attractive because
it gives merchants the flexibility to
route transactions over the network
that will result in the lowest cost to the
merchant. This flexibility may pro-
mote direct price competition among
the debit card networks that are en-
abled on the debit card. Thus, debit
card network exclusivity arrange-
ments limit merchants’ ability to route
transactions over lower-cost net-
works and may reduce price
competition.

75 Fed. Reqg. at 81,748.

Congress adopted the network non-exclusivity
and routing provisions "to inhibit the continued
consolidation of the dominant debit networks’
market power and to ensure competition and
choice in the debit network market.” Durbin
Comments, supra note 5, at 11; see also 156
Cong. Rec. S5,926 (daily ed. July 15, 2010)
(statement of Sen. Richard J. Durbin) ("All
these provisions say is that [flederal law now
blocks payment card networks from engaging in
certain specific enumerated anti-competitive
practices, [*80] and the provisions describe pre-
cisely the boundaries over which payment

card networks cannot cross with respect to these
specific practices.”). It is clear that Congress in-
tended to put an end to exclusivity agree-

ments and increase merchants’ choice among
debit-processing networks, not restrict that
choice or even preserve the status quo.

Accordingly, it defies both the letter and pur-
pose of the Durbin Amendment to read the stat-
ute as allowing networks and issuers to con-
tinue restricting the number of networks on
which an electronic debit transaction may be
processed to fewer than two per transaction.
Indeed, prior to the Amendment’s passage, Sena-
tor Durbin explicitly confirmed that Congress
wanted subsection (b)(1)(A) to ensure the avail-
ability of at least two competing networks for
each method of cardholder authentication on
which an electronic debit transaction may be
processed:

This paragraph is intended to enable
each and every electronic debit trans-
action—no matter whether that
transaction is authorized by signa-
ture, PIN, or otherwise—to be run
over at least two unaffiliated net-
works, and the Board’s regulations
should ensure that networks or issu-
ers do not try to evade the intent
[*81] of this amendment by having
cards that may run on only two unaf-
filiated networks where one of those
networks is limited and cannot be used
for many types of transactions.

156 Cong. Rec. S5,926 (daily ed. July 15,
2010) (statement of Sen. Richard J.
Durbin) (emphases added). In short, Con-
gress adopted the network non-
exclusivity and routing provisions to en-
sure that for multiple unaffiliated routing
options were available for each debit
card transaction, regardless of the method
of authentication. The Board’s Final

Rule not only fails to carry out Con-
gress’s intention; it effectively counter-

40 See 156 Cong. Rec. S10,996 (daily ed. [*79] Dec. 22, 2010) (statement of Senator Richard J. Durbin) ("In recent years . . .
the biggest networks like Visa have begun requiring banks to sign exclusive agreements under which they become the sole net-
work on the banks’ cards. This diminishes competition between networks and leads to higher prices. My amendment will restore
this competition.”); see also Durbin Comments, supra note 5, at 11 (“This trend toward exclusivity agreements . . . limits mer-
chant and consumer choice; it diminishes competition by threatening to drive competing debit networks out of business; and it cre-
ates significant barriers to entry for new debit networks.” (citation and internal quotation marks omitted)).
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mands it!

B. The Board’s Network Non-
Exclusivity Regulation Is Inconsistent
with the Statute.

The Board’s network non-exclusivity regula-
tion requires at least two unaffiliated payment
card networks be enabled on each debit card,
meaning that a card complies with the regula-
tion if it has been enabled with only one PIN net-
work and one signature network. 12 C.ER. §
235.7(a)(2) & Official Cmt. 1; see also 76 Fed.
Req. at 43,447-48. According to the Board,
"[t]he plain language of the statute does not re-
quire that there by two unaffiliated payment
card networks available to the merchant for each
method [*82] of authentication.” 76 Fed.

Req. at 43,447. | disagree.

The Board’s interpretation of subsection
(b)(2)(A) cannot be reconciled with the plain
meaning or spirit of the statute because it still al-
lows networks and issuers to make only one
network available for many transactions. In-
deed, by the Board’s own admission, several
common transaction types cannot be authenti-
cated using the PIN method, leaving signature-
debit as the only available option. See 76

Fed. Reg. 43,395. "[H]otel stays or car rent-
als,” not to mention "Internet, telephone, and
mail transactions,” are typically incompatible
with PIN authorization technology. Id. Under
a rule that allows issuers to provide just one sig-
nature network and one PIN network per

card, merchants in these signature-only indus-
tries are left with no network options. See 75
Fed. Reg. at 81,748. This result cannot be rec-
onciled with Congress’s goal of providing all
merchants with a choice between multiple un-
affiliated networks for every transaction.

The Board contends that where a merchant can
process both signature and PIN transactions,
the customer determines the authentication
method at the point of sale by choosing "debit”
for PIN authentication [*83] or "credit” for sig-
nature authentication. 76 Fed. Reg. at 43,448. In
this scenario, the Board says that its network
non-exclusivity rule technically provides for
multiple available networks, but "the consumer,

and not the issuer or the payment card net-
work, . . . restrict[s] the available routing
choices” for the merchant. Id. The Board for-
gets, however, that it is issuers and networks
who establish the availability of different rout-
ing options, well before consumers ever enter
the picture. And the Board cannot be re-

lieved of its statutory obligation to ensure that
network and issuer practices do not inhibit mer-
chant choice simply because, in many transac-
tions, consumers choose the authentication
method. In the end, any reading that denies mer-
chants the ability to choose between multiple
networks for each transaction cannot be squared
with a statute that plainly requires at least

two networks per transaction.

The Board’s network non-exclusivity regula-
tion is also inconsistent with other related statu-
tory provisions. For example, subsection
(b)(1)(B) instructs the Board to establish regula-
tions that bar issuers and networks from "inhib-
it[ing] the ability of any person who accepts
debit [*84] cards for payments to direct the rout-
ing of electronic debit transactions for process-
ing over any payment card network that may
process such transactions.” § 16930-2(b)(1)(B).
This sister provision to subsection (b)(1)(A)
makes sense only if merchants have a choice be-
tween multiple networks. It would defy all
logic for Congress to safeguard merchants’ abil-
ity to route transactions over the networks of
their choosing while at the same time leaving it
up to the Board to decide whether issuers

give merchants any choice in the first place.
See Greenlaw v. United States, 554 U.S. 237,
251, 128 S. Ct. 2559, 171 L. Ed. 2d 399 (2008)
("We resist attributing to Congress an inten-
tion to render a statute so internally inconsis-
tent.”); Griffin v. Oceanic Contractors, Inc., 458
U.S. 564, 575, 102 S. Ct. 3245, 73 L. Ed. 2d
973 (1982) ("It is true that interpretations of a
statute which would produce absurd results

are to be avoided if alternative interpretations
consistent with the legislative purpose are avail-
able.”). Even the Board has recognized that

its interpretation of subsection (b)(1)(A) limits
the effectiveness of subsection (b)(1)(B) under

Ryan Marth
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the Durbin Amendment. #*

The Board further defends its network non-
exclusivity regulation by pointing out that it is
not "the most aggressively pro-merchant posi-
tion" that the Board could have taken. Def.’s Re-
ply at 27. The Board obviously misses the
point! Where a court concludes that a statute is
unambiguous, an agency’s interpretation must
be rejected if it is inconsistent with clearly ex-
pressed legislative intent. See Chevron, 467
U.S. at 842-43; Vill. of Barrington, 636 F.3d at
659-60. It is not about whether the rule fa-
vors merchants or issuers; rather, it is about
whether the rule implements Congress’s will.
And Congress’s use of clear, defined language in
the network non-exclusivity and routing provi-
sions leaves no ambiguity or statutory gap

for the agency to fill. See United States v. Home

Concrete & Supply, LLC, 132 S. Ct. 1836,
1843, 182 L. Ed. 2d 746 (2012) ("Chevron and
later cases find in unambiguous language a
clear sign that Congress did not delegate gap-
filling authority to an agencyl[.]").

Lastly, the Board noted that its two-networks-per
-card approach "minimiz[es] the compliance
burden on institutions” and "present[s] less
[*86] logistical burden on the payment system
overall as it would require little if any re-
programming of routing logic” than would a
rule requiring two networks for each payment
type. 76 Fed. Reg. at 43,447. That might be the
case, but the law does not impose those bur-
dens. In fact, the Durbin Amendment does not
specify how the Board should go about
achieving the statute’s requirement. It was pos-
sible for the Board to implement the law with-
out requiring brand new networks be added to
each card. As explained during the comment
period on the NPRM, the Board could have guar-
anteed "multiple routing options for every
transaction by barring the dominant networks’

anti-competitive rules to allow PIN-only net-
works to process signature transactions, and vice
versa.” Pl.’s Mem. at 51. *? In other words,

the Board could have required networks to al-
low cross-routing of signature and PIN transac-
tions, thereby ensuring that each debit card

had multiple unaffiliated dual message network
options on which every type of debit transac-
tion could be processed. The Board chose in-
stead to adopt a different approach—one

that, unfortunately, is inconsistent with the stat-
ute. The final network non-exclusivity regula-
tion [*87] therefore cannot stand under Chev-
ron step one. See Catawba Cnty., 571 F.3d at
1235.

IV. The Appropriate Remedy Is Vacatur and
Remand, Staying Vacatur.

The Court concludes that the proper remedy
here is to remand to the Board with instruc-
tions to vacate the Board’s interchange transac-
tion fee (12 C.ER. § 235.3(b)) and network non
-exclusivity (12 C.ER. § 235.7(a)(2))
regulations. See 5 U.S.C. § 706(2) (directing
that a court "shall . . . set aside agency action .
.. found to be arbitrary, capricious . . . or oth-
erwise not in accordance with law.”). Although |
recognize that vacatur is not required [*88] by
our Circuit, Advocates for Highway & Auto
Safety v. Fed. Motor Carrier Safety Admin., 429
F.3d 1136, 1151, 368 U.S. App. D.C. 335
(D.C. Cir. 2005), I conclude that both factors
to be considered when deciding whether to va-
cate—(1) "the seriousness of the [regula-
tion’s] deficiencies” and (2) "the disruptive con-
sequences of an interim change that may

itself be changed,” Allied-Signal, Inc. v. U.S.
Nuclear Regulatory Comm’n, 988 F.2d 146, 150
-51, 300 U.S. App. D.C. 198 (D.C. Cir. 1993)
(citation omitted)—weigh in favor of vacating
the specified regulations before remanding to
the Board.

41 See 75 Fed. Reg. at 81,749-50 ("[T]he Board notes that Alternative A could limit the effectiveness [*85] of the separate pro-
hibition on merchant routing restrictions under [§ 16930-2(b)(1)(B)]").

42 See, e.g., Adam J. Levitin, Comments in Response to Notice of Proposed Rulemaking on Debit Card Interchange Fees and Rout-
ing at 2-3 (Feb. 22, 2011) ("I would suggest that the Board also be explicit in permitting PIN debit networks to process signature
-debit transactions as long as the merchant and/or network is willing to assume the chargeback risk . . . . Restricting limita-

tions on cross-routing on debit cards between PIN and signature debit networks would enhance the competition among networks
for processing transactions, which is precisely the goal of the Durbin Interchange Amendment.").

Ryan Marth
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First, the interchange transaction fee and net-
work non-exclusivity regulations are fundamen-
tally deficient. It appears that the Board com-
pletely misunderstood the Durbin Amendment’s
statutory directive and interpreted the law in
ways that were clearly foreclosed by Congress.
Because "[t]he Court cannot be sure that the
agency will interpret the statute in the same way
and arrive at the same conclusion after further
review,” Int’l Swaps & Derivatives Ass’n v. U.S.
Commodity Futures Trading Comm’n, 887 F.
Supp. 2d 259, 2012 WL 4466311, at *25 (D.D.C.
2012), let alone whether, "on further judicial re-
view, this or a similar Final Rule will with-
stand [*89] challenge under the APA,” Hu-
mane Soc’y of U.S. v. Kempthorne, 579 F. Supp.
2d 7, 21 (D.D.C. 2008), this factor weighs
heavily in favor of vacatur.

Second, any disruptive effect of vacatur can be
curtailed by a stay. This Court is mindful that
interchange and network fees are critical com-
ponents of the debit card system, and that the
Board’s Final Rule has been in effect since Oc-
tober 1, 2011, such that regulated interests
have already made extensive commitments in re-
liance on it. *® But in light of the seriously de-
ficient nature of the regulations at issue, and
the fact that the Board must develop entirely new
rules to correct these errors, remand without va-
catur would be inappropriate here. Compare
Fox Television Stations, Inc. v. FCC, 280 F.3d
1027, 1048, 350 U.S. App. D.C. 79 (D.C. Cir.
2002) (vacatur appropriate if rule is "irredeem-
able™), with WorldCom, Inc. v. FCC, 288 F.3d
429, 434, 351 U.S. App. D.C. 176 (D.C. Cir.
2002) (where there is a "non-trivial likelihood”
that agency could justify rule on remand, va-
catur is not necessary). | will stay vacatur, how-
ever, to provide the Board an opportunity to re-
place the invalid portions of the Final Rule.

In so doing, | can prevent the Board from adopt-
ing similar regulations while [*90] at the
same time avoid the disruption of vacating the

entire regime. See Anacostia Riverkeeper, Inc.
v. Jackson, 713 F. Supp. 2d 50, 55 (D.D.C. 2010)
(although pollution limits promulgated by

EPA were inconsistent with Clean Water Act
and thus invalid, vacatur stayed pending limits’
revision because "neither the Court, nor the
parties, wants the . . . waters at issue in this ac-
tion to go without pollutant limits while EPA
develops new pollutant limits, which will obvi-
ously take some time").

To properly effect the stay of vacatur, two is-
sues remain: (1) the appropriate length of the
stay; and (2) whether current standards

should remain in place until they are replaced
by valid regulations or the Board should de-
velop interim standards sufficient to allow

the Court to lift the stay. See, e.g., Friends of
the Earth, Inc. v. EPA, 446 F.3d 140, 148, 371
U.S. App. D.C. 1 (D.C. Cir. 2006); Cement
Kiln Recycling Coal. v. EPA, 255 F.3d 855, 872,
347 U.S. App. D.C. 127 (D.C. Cir. 2001); Co-
lumbia Falls Aluminum Co. v. EPA, 139 F.3d
914, 924, 329 U.S. App. D.C. 221 (D.C. Cir.
1998); Anacostia Riverkeeper, 713 F. Supp. 2d at
52-55. Because the parties failed to address
the proper remedy in their motions, the Court
will invite supplemental briefing on these is-
sues, keeping in mind that | am inclined to-
ward a stay of vacatur "for months, not years,”
Natural Res. Def. Council v. EPA, 489 F.3d
1250, 1265, 376 U.S. App. D.C. 414 (D.C. Cir.
2007) (Rogers, J., concurring in part and dis-
senting in part) (citations omitted).

CONCLUSION

For the foregoing reasons, the [*92] Court
GRANTS plaintiffs’ Motion for Summary Judg-
ment and DENIES defendant’s Cross-Motion
for Summary Judgment. Accordingly, the Court
will vacate the interchange transaction fee (12
C.ER. 8§ 235.3(b)) and network non-exclusivity
(12 C.ER. 8 235.7(a)(2)) regulations, staying
vacatur until further Order of this Court, and will

43 See Ronald M. Levin, "Vacation” at Sea: Judicial Remedies and Equitable Discretion in Administrative Law, 53 Duke L.J.
291, 300 (2003) ("Frequently, when a rule is held invalid after it has already gone into effect, private citizens will already have ar-
ranged their expectations around it. Companies may have entered into contracts, made capital investments, and shifted business op-
erations in light of the rule.”); MCI Telecomms. Corp. v. FCC, 143 F.3d 606, 609, 330 U.S. App. D.C. 92 (D.C. Cir. 1998)

("Here, [*91] vacating the order would leave payphone service providers all but uncompensated for coinless calls made from
their payphones, and disrupt the business plans they have made on the basis of their expectation of compensation.”).
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remand to the Board for further proceedings con-
sistent with this Memorandum Opinion. An ap-
propriate order shall follow.

/s/ Richard J. Leon
RICHARD J. LEON
United States District Judge
ORDER

For the reasons set forth in the Memorandum
Opinion entered this date, it is this 31st day of
July, 2013, hereby

ORDERED that the plaintiffs’ Motion for Sum-

mary Judgment [Dkt. #20] is GRANTED; and
it is further

ORDERED that the defendant’s Cross-Motion
for Summary Judgment [Dkt. #23] is DE-
NIED; and it is further

ORDERED that a status conference will be
held in Courtroom 18 on 8/14/13 at 11:30am to
discuss briefing of the vacatur issues.

SO ORDERED.

/s/ Richard J. Leon
RICHARD J. LEON
United States District Judge

Ryan Marth
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EXPRESSIONS HAIR DESIGN, LINDA
FIACCO, THE BROOKLYN FARMACY &
SODA FOUNTAIN, INC., PETER FREEMAN, No.
BUNDA STARR CORP., DONNA PABST, FIVE
POINTS ACADEMY, STEVE MILLES,
PATIO.COM LLC, and DAVID ROSS,

COMPLAINT
Plaintiffs,

V.

ERIC T. SCHNEIDERMAN,; in his official capacity
as Attorney General of the State of New York,

Defendant.

Introduction

Every time a consumer uses a credit card to make a purchase, the merchant
incurs a fee—known colloquially as a “swipe fee.” These fees are typically passed on to all
consumers in the form of higher prices for goods and services. Both state and federal law,
however, permit merchants to pass swipe fees on to only those consumers who pay with
credit cards. Merchants may charge two different prices depending on which payment
method the consumer uses: a higher price for using a credit card, and a lower price for
using other payment methods (cash, a personal check, or a debit card). But, in New York,
merchants may engage in dual pricing only if they communicate the difference between
the cash price and the credit price using the right language: The state allows merchants to
offer “discounts” for using cash or a debit card, yet makes it a criminal offense to impose
“surcharges” for using a credit card—even though the conduct in both cases (the use of

dual pricing) is the same.



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 117 of 401 PagelD #:
69212

This New York no-surcharge law, N.Y. Gen. Bus. Law § 518, violates the First
Amendment to the U.S. Constitution, is unconstitutionally vague, and is preempted by
federal antitrust law. The plaintiffs are merchants who seek a declaration that the law 1s
unconstitutional and an injunction preventing the Attorney General of the State of New
York from enforcing the law against them.

Jurisdiction
l. This Court has jurisdiction under 28 U.S.C. §§ 1331 and 1343(a)(3).
Parties

2. Plaintiff Expressions Hair Design is a unisex hair salon in Vestal, New
York, founded in 2006. For a small business like Expressions, credit-card swipe fees make
an enormous difference. Expressions has found that most of its customers are not aware
of the high cost of swipe fees or the ways in which they burden small businesses. But when
they learn of the fees, customers are generally sympathetic. Expressions therefore seeks to
do what it can to ensure that its customers learn about the cost of using credit cards and
take that information into account in deciding how to pay for haircuts and other salon
services. Ultimately, Expressions wants credit-card companies to reduce their swipe fees,
either as a result of market forces or action by Congress, and 1s hopeful that educating its
customers about swipe fees will cause them to act—both as consumers and as citizens.

3. Untl 2012, Expressions posted a sign at its counter informing all
customers that, due to the high swipe fees charged by the credit-card industry,
Expressions would charge customers 3% more for using a credit card. But Expressions
took down its sign and stopped communicating that policy to its customers when one
customer (who is also a lawyer) informed the salon that New York law makes it illegal to

impose a “surcharge” on customers for paying with a credit card (even though merchants
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are allowed to provide a “discount” for paying with cash, check, or debit card). Because
of the New York no-surcharge law, the salon’s current policy is to charge two different
prices for haircuts and other services—a lower price for customers paying with cash,
check, or debit card and a higher price for customers paying with a credit card.
Expressions tries to be as careful as it can to avoid characterizing that price difference as a
“surcharge” or an “extra” charge for paying with a credit card, even though its customers
do effectively pay more for using a credit card.

4. By engaging in dual pricing, Expressions increases its prices to account for
the cost of credit cards (which New York permits) and does so only for those who use
credit cards (which New York also permits). But Expressions cannot communicate its
price difference in the way that it would like—by calling the difference a “surcharge” for
using credit—because New York’s no-surcharge law bars Expressions from using that
word. Instead, Expressions is forced to describe the lower price as the “cash price” and
the higher one as the “credit price,” which Expressions believes is far less effective at
conveying the costs of credit to its customers (and thus at reducing the amount
Expressions pays in swipe fees) than having a “regular price” with a “surcharge” for
credit. Indeed, Expressions knows from experience that customers who are presented
with an extra charge for using a credit card are much more likely to respond by using a
cheaper payment method.

3. Expressions 1s also concerned that even this less effective way of labeling its
pricing could violate the no-surcharge law, depending on how Expressions’ staff describe
the price difference to customers. If even one staff’ member inadvertently refers to the
difference as a “surcharge” for credit, or says that credit is “extra” or “more,” Expressions

1s afraid that its truthful speech could subject the business to criminal sanctions. This fear
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1s not merely hypothetical: New York’s Attorney General has arrested and criminally
prosecuted a gas station owner that maintained a similar dual-pricing policy solely
because the gas station’s cashier used the word “extra” to describe the price difference in
a conversation with a customer. See People v. Fulvio, 517 N.Y.S.2d 1008 (Crim. Ct. N.Y.
1987). Expressions must therefore be exceedingly vigilant in instructing its staff on how to
characterize the price difference, and in monitoring what they say to ensure compliance.
Even then, Expressions is unsure what constitutes a surcharge and what constitutes a
discount. “If a customer asks us whether we charge more for paying with a credit card,”
wonders one of the salon’s owners, “should we ignore or dodge the question? Are we
required to answer falsely? Or should we say something like the following? ‘State law does
not allow us to tell you that you are paying more for using a credit card, but we can tell
you that you are paying less for not using a credit card.’”

6. Plaintift Linda Fiacco is one of three co-owners of Expressions Hair
Design and 1s responsible for its day-to-day management.

7. Plaintiff The Brooklyn Farmacy & Soda Fountain, Inc. is an ice-cream
parlor and soda fountain in Brooklyn, New York, founded in 2010. It is in a competitive
industry with low profit margins, and swipe fees significantly cut into these margins.
Brooklyn Farmacy pays an average of 2% to 3% per credit transaction in swipe fees and
has paid thousands of dollars in fees since starting the business. Swipe fees are Brooklyn
Farmacy’s largest non-payroll-related expense besides rent. Although the company tries
to reduce credit-card use by requiring a $10-minimum purchase amount to pay with
credit, it currently does not have a dual-pricing system. This means that swipe fees get
passed on to all of Brooklyn Farmacy’s customers, cash and credit users alike, in the form

of higher prices. And because these fees are kept hidden, customers who meet the
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minimum purchase amount have no disincentive to use credit—just the opposite, in fact,
because of the benefits that most credit cards offer—which raises fees even higher.

8. The reason Brooklyn Farmacy does not offer dual pricing is because of the
law’s prohibition on speech and also because of its vagueness. As to the former: Brooklyn
Farmacy would like to communicate the price difference as a “surcharge” for credit—not
a “discount” for cash, which would make prices look higher than they are—because the
company believes that this would most effectively convey the costs of credit to its
customers. New York’s no-surcharge law blocks it from doing so. As to the latter: The law
1s so vague about what it prohibits that Brooklyn Farmacy is afraid to have any dual
pricing at all, lest it accidentally subject itself to criminal prosecution. The company
would have to instruct its employees on the difference between a “surcharge” and a
“discount,” which even its owners do not fully understand, and then constantly monitor
the employees to make sure that each one is sticking to the script. Rather than risk
criminal prosecution to say something that it believes is only marginally effective at
communicating its message, Brooklyn Farmacy stays away from dual pricing altogether.

9. Plaintift Peter Freeman is the co-founder of Brooklyn Farmacy and is
responsible for its day-to-day management.

10.  Plaintiff Bunda Starr Corp. owns Brite Buy Wine & Spirits, a liquor store
in lower Manhattan founded in 1980. Brite Buy has accepted credit cards since the mid-
1980s, when the New York State Liquor Authority changed its laws to allow liquor to be
purchased with credit. Between 60% and 70% of Brite Buy’s sales are now made with
some form of payment card (usually a credit card), which means that the company incurs
swipe fees for most of its sales transactions. Fach year, Brite Buy pays tens of thousands of

dollars in swipe fees. To cut down on these fees, the company had previously required a
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minimum purchase amount to pay with a credit card, but that strategy proved ineffective.
Brite Buy would like to communicate the cost of credit to customers by calling it a

5

“surcharge,” which the company believes would be effective at getting them to reduce
credit use, but New York’s no-surcharge law makes using that label a crime.

11.  Because of New York’s law, Brite Buy does not currently engage in dual
pricing, even though it would like to (and even though that conduct is permitted). The
company does not do so for the same reasons as Brooklyn Farmacy: (1) because the law
imposes criminal punishment on the company’s most effective way of conveying to its
customers the true costs of credit, and (2) because the law’s vagueness leaves the company
uncertain as to whether it could implement a dual-pricing system in a lawful way.

12. Plaintiff Donna Pabst is president of Bunda Starr Corp. and is responsible
for Brite Buy’s day-to-day management.

13. Plaintiff Five Points Academy is a martial arts and fitness studio in lower
Manhattan founded in 2003. It pays on average between 2.4% and 3.3% per credit
transaction in swipe fees. Over the years, an increasing percentage of Five Points’
members have chosen to pay their monthly dues and other expenses by credit card. This
has caused a sharp increase in the amount the company pays each year in fees, to the
point where it paid more than $50,000 in fees in 2012 alone. Five Points wants to offer a
dual pricing system, but it will do so only if it can communicate the price difference as a
“surcharge” for using credit (which the company believes is the best way to convey the
costs of credit) and only if the law 1s clear about what it permits (and what it criminalizes).
New York’s no-surcharge law prevents both of these conditions from being satisfied.

14. Plaintiff Steve Milles is Vice President of Five Points Academy and is

responsible for its day-to-day management.
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15. Plaintiff Patio.com LLC is an outdoor furniture and billiards company
founded in 1984. It has stores in Mount Kisco, Scarsdale, South Hampton, and
Westbury, New York, as well as in six other states and online. Credit cards have become
an increasingly popular payment method among Patio.com’s customers. About 80% of
the company’s storefront sales are now made with a credit card. Patio.com pays on
average between 2% and 3% per credit transaction in swipe fees. It paid more than
$200,000 in swipe fees in 2012.

16.  New York’s no-surcharge law harms Patio.com in at least two ways. The
law prevents the company from informing its customers of swipe fees by imposing a
“surcharge” for credit, which it would like to do. And the law effectively prevents the
company from having a dual-pricing system by (1) outlawing the most effective way of
conveying that system and (2) being so unclear about how such a system can be lawfully
described.

17. Plaintiff David Ross 1s the founder and president of Patio.com LLC, and is
responsible for its day-to-day management.

18.  Defendant Eric T. Schneiderman is the Attorney General of New York
and 1s responsible for enforcing the laws of the state, including the state’s no-surcharge
law. He 1s sued in his official capacity.

Factual Background

19.  Americans pay some of the highest swipe fees in the world—seven or eight
times those paid by Europeans, according to estimates by the Merchants Payments
Coalition. The main reason swipe fees are so high is that they are kept hidden from
consumers, who decide which payment method to use and thus determine whether a fee

will be incurred in the first place. According to one survey, about 41% of American
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credit-card users are completely unaware that merchants are charged fees to process
credit-card transactions. Although merchants are allowed to charge consumers more for
using credit than for using cash, merchants cannot effectively communicate that added
cost because New York and other states force them to call it a “discount” for cash rather
than a “surcharge” for credit.

20.  New York’s no-surcharge law makes it a criminal offense—punishable by
a fine of $500 and up to one year of imprisonment—for any “seller in any sales
transaction [to] impose a surcharge on a holder who elects to use a credit card in lieu of
payment by cash, check, or similar means.” N.Y. Gen. Bus. Law § 518. New York’s no-
surcharge law does not, however, outlaw dual pricing. This 1s clear from (1) the state’s own
interpretation of the law, (2) the law’s legislative history, (3) the only court decision to
have addressed the question, and (4) federal law.

21.  As the state itself has recognized, the no-surcharge law “‘prohibits a
vendor from charging a surcharge for credit card usage, but would not interfere with that
same vendor establishing the higher price for credit card sales and then allowing a
comparable discount for cash purchases.”” Fulvio, 517 N.Y.S.2d at 1011 (ellipsis omitted)

119

(quoting Attorney General’s memorandum). That is, “‘[c]ash discounts are allowed,
credit surcharges are impermissible.”” Id. at 1014. Moreover, the state has applied that
distinction to cover speech uttered by employees, having prosecuted a gas-station owner
because the station’s cashier told a customer that using a credit card would cost “extra”™—
even though the station’s pricing system was otherwise lawful. /d. at 1010.

22. The no-surcharge law’s differential treatment of ‘“surcharges” and

“discounts” 1s also reflected in the law’s legislative history, which makes clear that, under

the law, a “merchant would be able to offer a discount for cash if they so desire.” And the
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only court to address the line between “surcharges” and “discounts” interpreted the no-
surcharge law as prohibiting the former but permitting the latter, in part because the
purpose of the law was “to fill the gap created by expiration of the federal ban on
surcharges” (which is discussed below), with the understanding that the federal “provision
permitting a merchant to offer a discount for cash would still be permitted.” /d. at 1012.

23.  Untl January 2013, New York’s no-surcharge law was effectively
redundant because credit-card companies imposed similar speech prohibitions in their
contracts with merchants. But after federal antitrust litigation caused the two dominant
credit-card companies (Visa and MasterCard) to change their contracts to remove their
no-surcharge rules, New York’s law took on added importance. It is now the only thing
keeping the plaintiffs from saying what they would like: that they impose a “surcharge”
for using credit because credit costs more.

I. Why labels matter: the communicative difference between
“surcharges” and “discounts”

24. A “surcharge” on credit and a “discount” for cash “are different frames for
presenting the same price information—a price difference between two things.” Adam ]J.
Levitin, Priceless? The Economic Costs of Credit Card Merchant Restraints, 55 UCLA L. Rev.
1321, 1351-52 (2008). They are identical in every way except one: the label that the
merchant uses to communicate that price difference.

25.  Butlabels can matter. “[T]he frame within which information is presented
can significantly alter one’s perception of that information, especially when one can
perceive the information as a gain or a loss,” as with the price difference between using
cash and using credit. Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously:

Some Evidence Of Market Manipulation, 112 Harv. L. Rev. 1420, 1441 (1999). This is largely
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because of a well-known cognitive phenomenon called “loss aversion,” which refers to
people’s tendency to let “changes that make things worse (losses) loom larger than
improvements or gains” of an equivalent amount. Daniel Kahneman, Jack L. Knetsch, &
Richard H. Thaler, Anomalies: The Endowment Effect, Loss Aversion, and Status Quo Bias, 5 J.
Econ. Persp. 193, 199 (1991). Put more simply: “people have stronger reactions to losses
and penalties than to gains.” Adam J. Levitin, The Antitrust Super Bowl: America’s Payment
Systems, No-Surcharge Rules, and the Hidden Costs of Credit, 3 Berkeley Bus. L.J. 265, 280
(2006).

26.  Because of this, “[c]onsumers react very differently to surcharges and
discounts,” even though they present the exact same pricing information. /d. Consumers
are more likely to respond to surcharges (which are perceived as losses for using credit)
than to discounts (which are perceived as gamns for not using credit). /d. Research shows
just how wide this gap is. In one study, 74% of consumers had a negative or strongly
negative reaction to credit surcharges, while fewer than half had a negative or strongly
negative reaction to cash discounts. That difference—the difference in how the same
pricing information is understood by consumers—influences their behavior, making
“surcharges” a much more effective way to communicate the costs of credit to consumers.

27.  The effectiveness of surcharges is why the plaintiffs in this case seek to
impose them: surcharges inform consumers of the costs of credit, letting consumers decide
for themselves whether credit’s benefits outweigh its costs. That exchange of information
creates meaningful competition, which in turn drives down costs—as demonstrated by
price-transparency reforms in Europe and Australia. If consumers are made aware of
swipe fees and determine that they are too high, consumers will use a different payment

method, and banks and credit-card companies will have to lower their fees to attract
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more business. Indeed, in Australia, where regulators in 2003 allowed complete
transparency of price information and merchants have responded with surcharges, swipe
fees have greatly declined.

28.  But when the government criminalizes framing the added cost of credit as
a “surcharge,” as New York has done, merchants lose their most effective means of
informing consumers of the high costs of credit. Moreover, because the dividing line
between what constitutes a “surcharge” and what constitutes a “discount” is so blurry,
many merchants (including many of the plaintiffs in this case) do not even attempt to offer
dual pricing, even though the law allows it, to avoid accidentally subjecting themselves to
criminal punishment. And many other merchants falsely believe that they may not offer
any dual pricing at all. The upshot, then, is that merchants end up passing on swipe fees
to all consumers by raising the prices of goods and services across the board. This means
that consumers are unaware of how much they pay for credit and have no incentive to
reduce their credit-card use because they will pay the same price regardless. As a result,
swipe fees have soared.

29.  Swipe fees thus function as an invisible tax, channeling vast amounts of
money from consumers to some of the nation’s largest banks and credit-card companies.
Because cash and credit purchasers both pay this tax, swipe fees are also highly regressive:
low-income cash purchasers subsidize the cost of credit cards, while enjoying none of
their benefits or convenience. According to Federal Reserve economists, “[b]y far, the
bulk of [this subsidy] is enjoyed by high-income credit card buyers,” who receive an

average of $2,188 every year, paid disproportionately by poor and minority households.

11
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30.  For these reasons, numerous prominent economists and consumer
advocates—from Joseph Stiglitz to Elizabeth Warren—have opined that no-surcharge
policies are bad for consumers and hurt competition.

II. The credit-card industry’s concerted efforts to prevent merchants
from communicating the costs of credit as “surcharges”

31.  The mvisibility of swipe fees is no accident. It is the product of concerted
efforts by the credit-card industry over many decades to ensure that merchants cannot
communicate to consumers the added price they pay for using credit. Over the years, the
industry has succeeded, both through contractual provisions and legislative measures, to
silence merchants’ attempts to call consumers’ attention to the true costs of credit.

The industry’s early ban on differential pricing ends

32.  In the early days of credit cards, any attempt at differential pricing
between credit and non-credit transactions was strictly forbidden by rules imposed on
merchants in their contracts with credit-card companies. That changed in 1974 after two
important developments. First, Consumers Union sued American Express on the ground
that its contractual ban on differential pricing was an illegal restraint on trade. Rather
than face the prospect that federal courts would mandate full price transparency,
American Express almost immediately settled the suit by agreeing to allow merchants to
provide consumers with differential price information.

33. Second, Congress then enacted legislation protecting the right of merchants
to have dual-pricing systems. Congress amended the Truth in Lending Act to provide
that “a card issuer may not, by contract, or otherwise, prohibit any such seller from
offering a discount to a cardholder to induce the cardholder to pay by cash, check, or

similar means rather than use a credit card.” Pub. L. No. 93, § 495, 88 Stat. 1500 (1974).
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The credit-card industry shifts its strategy to labeling

34.  The 1974 amendments were initially considered a victory for consumers.
But the credit-card industry, seizing on Congress’s use of the word “discount,” soon
shifted its focus to the way merchants could label and describe such pricing to consumers.
Aware that how information is presented to consumers can have a huge impact on their
behavior—and that many merchants would avoid dual pricing altogether if “surcharges”
were outlawed—the credit-card lobby “insist[ed] that any price difference between cash
and credit purchases should be labeled a cash discount rather than a credit card
surcharge.” Amos Tversky & Daniel Kahneman, Ratwnal Choice and the Framing of Decisions,
59 J. Bus. S251, S261 (1986).

The credit-card industry’s labeling strategy achieves
short-lived success at the national level

35.  In 1976, after two years of lobbying Congress to impose the credit-card
industry’s preferred speech code, the industry succeeded in getting Congress to enact a
temporary ban on “surcharges,” despite the authorization for “discounts.” See Pub. L. No.
94-222, 90 Stat. 197 (“No seller in any sales transaction may impose a surcharge on a
cardholder who elects to use a credit card in lieu of payment by cash, check, or similar
means.”). This controversial measure set the stage for a series of battles over renewal of
the ban, culminating in an intense political debate in the mid-1980s that pitted both the
Reagan Administration and consumer groups against the credit-card industry.

36.  With the “surcharge” ban set to expire in 1981, the federal government
and consumer advocates registered the impact that it had on consumers’ and merchants’
behavior. The Chairman of the Federal Trade Commission, writing in opposition to

extending the law, recognized that the “surcharge” label drives home the true marginal
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cost of a credit transaction to the consumer. S. Rep. 97-23, at 11-12. Although “a
discount and a surcharge are equivalent concepts,” he remarked, “one is hidden in the
cash price and the other is not,” meaning that a ban on “surcharges” prohibited
merchants from disclosing to their customers the true cost of credit. /d. at 10. Despite the
opposition, Congress gave in to industry lobbying and renewed the law for an additional
three years. Pub. L. 97-25, 95 Stat. 144 (1981).

37.  In 1984, the no-surcharge law was again set to expire. Senator William
Proxmire of Wisconsin, one of the ban’s chief opponents, cut to the chase: “Not one
single consumer group supports the proposal to continue the ban on surcharges,” he
observed. “The nation’s giant credit card companies want to perpetuate the myth that
credit 1s free.” Irvin Molotsky, Extension of Credit Surcharge Ban, N.Y. Times, Feb. 29, 1984,
at D12. The credit-card industry, acutely conscious of the threat that merchants’
disclosure of credit’s true cost posed to its business model, responded by unleashing a
massive lobbying campaign to oppose ending the ban. Stephen Engelberg, Credit Card
Surcharge Ban Ends, N.Y. Times, Feb. 27, 1984, at D1. One senior vice president of
Shearson/American Express remarked in 1984 that his company had been opposing
ending the ban for eight years. He observed that consumers do not write angry letters to
credit-card companies about cash discounts, but do complain about surcharges. Id. He
concluded that ending the ban “could potentially hurt the image of” credit cards,
revealing that the industry viewed its legislative efforts as playing a key role in dictating
the perception of credit cards among consumers. /d. The industry’s efforts failed, and the
ban lapsed in 1984. Levitin, Priceless?, 55 UCLA L. Rev. at 1381.

38. A 1981 report of the Senate Banking Committee, prepared as part of the

law’s initial renewal, stressed the law’s role in regulating how a merchant could frame a
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dual-pricing system. The Committee observed that “while discounts for cash and
surcharges on credit cards may be mathematically the same, their practical effect and the
impact they may have on consumers is very different.” S. Rep. 97-23, at 3. The no-
surcharge law thus effectively set forth a speech code, requiring that merchants label their
prices in the way that best hid the costs of credit and most enabled the credit-card
companies to take advantage of the framing effect: by advertising the credit price as the
“regular” price, and the cash price as a “discount” from that price.

39.  Furthermore, the vague distinction between “discounts” and “surcharges,”
and the risk of inadvertently describing a dual-pricing system in an unlawful way, led
merchants to steer clear of such systems. In an editorial in 7he New York Tumes, Senator
Christopher Dodd of Connecticut, a proponent of allowing surcharges, noted that “many
merchants are not sure what the difference between a discount and a surcharge is and
thus do not offer different cash and credit prices for fear they will violate the ban on
surcharges.” Sen. Christopher J. Dodd, Credit Card Surcharges: Let the Gouger Beware, N.Y.
Times, Mar. 12, 1984, at A16. See also Carol Krucoff, When Cash Pays Off, Wash. Post,
Sept. 22, 1981 (describing consumer activist who argued that merchants have not offered
cash discounts because “the regulations have been so complicated. Smaller business
people, who are most likely to offer them, may have been intimidated by the fear it could
be viewed as an illegal surcharge.”); Engelberg, Credit Card Surcharge Ban Ends, at D1 (“A
House aide said that one explanation for the relative unpopularity of cash discounts is
that retailers, aware that surcharges on credit purchases are illegal, have erroneously

assumed that discounts are not permitted.”).
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The credit-card industry lobbies the states to enact
no-surcharge laws and adopts contractual no-surcharge rules

40.  After the controversial federal ban expired, the credit-card industry briefly
turned to the states, convincing fewer than a dozen (including New York) to enact no-
surcharge laws of their own. In an early instance of the phenomenon now known as
“astroturfing,” American Express and Visa went to great lengths to create the illusion of
grassroots support for such laws, even going so far as to create and bankroll a fake
consumer group called “Consumers Against Penalty Surcharges.” But real consumer
groups—including Consumers Union and Consumer Federation of America—opposed
state no-surcharge laws because they discouraged merchants from making the costs of
credit transparent, which resulted in an enormous hidden tax paid by all consumers
whenever they made a purchase.

41.  New York’s law took effect in June 1984, just after expiration of the
temporary federal ban. N.Y. Gen. Bus. Law § 518. The law’s legislative history does not
hide the fact that it was intended to influence consumers’ perceptions of credit cards by
controlling the labels that merchants may use to describe mathematically equivalent
transactions. For example, one state official justified the law as follows: “Surcharges, even
if only psychologically, impose penalties on purchasers and may actually dampen retail
sales. A cash discount, on the other hand, operates as an incentive and encourages desired
behavior.” Memorandum from Mollie Lampi, Associate Counsel, State Consumer
Protection Board, to Gerald C. Crotty, Counsel to the Governor (June 1, 1984).

42.  The only court to analyze the New York no-surcharge law concluded that,
under the law, “precisely the same conduct by an individual may be treated either as a

criminal offense or as lawfully permissible behavior depending only upon the label the
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individual affixes to his economic behavior, without substantive difference.” Fulvio, 517
N.Y.S.2d at 1011 (emphasis in original). The court explained: “[W]hat General Business
Law § 518 permuts 1s a price differential, in that so long as that differential 1s characterized
as a discount for payment by cash, it is legally permissible; what General Business Law
§ 518 prohibuts is a price differential, in that so long as that differential is characterized as
an additional charge for payment by use of a credit card, it is legally impermissible. . . .
General Business Law § 518 creates a distinction without a difference; it is not the act
which is outlawed, but the word given that act.” Id. at 1015 (emphasis in original).

43.  Around the same time that New York’s no-surcharge law was enacted, the
major credit-card companies changed their contracts with merchants to include no-
surcharge rules. No-surcharge laws in New York and other states thus function as a
legislative extension of the restrictions that credit-card issuers imposed more overtly by
contract. For instance, American Express’s contracts with merchants include an elaborate
speech code. The contracts provide that merchants may not “indicate or imply that they
prefer, directly or indirectly, any Other Payment Products over our Card”; “try to
dissuade Cardmembers from using the Card”; “criticize ... the Card or any of our
services or programs”; or “try to persuade or prompt Cardmembers to use any Other

Payment Products or any other method of payment (e.g., payment by check).”

The Durbin Amendment and the
recent political controversy over swipe fees

44, From the mid-1980s until the 2000s the issue of swipe fees remained
largely in the shadows. Even in the majority of states without anti-surcharge laws, the

contractual no-surcharge rules ensured that consumers were rarely informed of the true
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costs of credit. Developments in the late 2000s, however, caused swipe fees to reemerge as
a volatile political issue.

45.  The global financial crisis of 2007-2008 and the ensuing push for financial-
regulation reform resulted in renewed focus on swipe fees. Senator Dick Durbin of Illinois
proposed an amendment to the Senate version of the Dodd-Frank Wall Street Reform
and Consumer Protection Act that aimed to reduce the fees associated with transactions
by both debit and credit cards. Although proposed legislation to regulate credit-card swipe
fees was defeated, the Durbin Amendment was enacted into law. As enacted, it establishes
a procedure by which the Federal Reserve Board now sets the maximum swipe fees for
debit-card transactions. 15 U.S.C. § 16930-2(a). It also includes a provision protecting
merchants’ rights to offer consumers incentives for using different payment methods: “A
payment card network shall not ... by contract, requirement, condition, penalty, or
otherwise, inhibit the ability of any person to provide a discount or in-kind incentive for
payment by the use of cash, checks, debit cards, or credit cards.” Id. § 16930-2(b)(2).

46.  The fight over the Durbin Amendment shone a spotlight on the amount of
revenue that banks generate from swipe fees, initiated a frenzy of lobbying by the credit-
card industry, and touched off a contentious national political debate. Many merchants
sought to convey their opposition to swipe fees directly to their customers—and voters—
at the checkout counter. The national convenience store chain 7-Eleven, for example, put
up signs asking customers to “STOP UNFAIR CREDIT CARD FEES” and gathered a
total of 1.6 million signatures on a petition to support legislation on credit-card fees. 7-
Eleven claimed that its petition represented the largest quantity of signatures ever
presented to Congress—trumping even the 1.3 million signatures presented to Congress

regarding national healthcare reform.
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Visa & MasterCard drop their no-surcharge rules

47.  In May 2005, Animal Land Inc., a pet-relocation company based in
Atlanta, Georgia, sued Visa for a declaration that its no-surcharge rule violated antitrust
laws by preventing Animal Land and other merchants from assessing a discrete,
denominated charge upon customers using credit cards, as opposed to cash, checks, or
debit cards. Ammal Land, Inc. v. Visa USA, Inc., No. 05-CV-1210 (N.D. Ga.). In the
ensuing months, numerous U.S. merchants and trade associations brought claims against
the dominant credit-card networks, alleging that they engaged in illegal price-fixing and
impermissibly banned merchants from encouraging customers to use less expensive
payment methods. The lead plaintiff in the lawsuit was Mitch Goldstone, the owner of a
small photo-processing business. Troubled by consumers’ ignorance about swipe fees and
merchants’ passive acceptance of them, Goldstone became an activist against the credit-
card issuers, challenging their business practices in media interviews and blog postings in
addition to his role as lead plaintiff in the lawsuit.

48. Under the terms of a national class-action settlement, Visa and
MasterCard in January 2013 dropped their prohibitions against merchants imposing
surcharges on credit-card transactions. As a result, state no-surcharge laws—previously
redundant because of contractual no-surcharge rules—have now gained added
importance. And as they did in the 1980s, credit-card companies are once again seeking
to discourage dual pricing by pushing state legislation that dictates the labels that

merchants can use for such systems.
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Claims for Relief
Claim One: Violation of the First Amendment (under 42 U.S.C. § 1983)

49.  New York’s no-surcharge law regulates how the plaintiffs may characterize
the price differences they may lawfully charge for credit and cash purchases. The law
allows them to tell their customers that they are paying less for using cash or other means
of payment (a “discount”), but not that they are paying more for using credit (a
“surcharge”). This state-imposed speech code prevents the plaintiffs from effectively
conveying to their customers—who absorb the costs of credit through higher prices for
goods and services—that credit cards are a more expensive means of payment.

50. By prohibiting certain disfavored speech by merchants—and enforcing
that prohibition with criminal penalties—New York’s no-surcharge law violates the
plaintiffs’ First Amendment rights, as applied to the states through the Fourteenth
Amendment. Because the no-surcharge law is a content- and speaker-based restriction on
speech, it 1s subject to heightened scrutiny under the First Amendment. See Sorrell v. IMS
Health Inc., 131 S. Ct. 2653 (2011). Regardless of whether the law is analyzed under a
special commercial speech inquiry, it cannot survive. The prohibited speech concerns
lawful activity (engaging in dual pricing) and is not misleading; New York has no
substantial interest in prohibiting the speech; and New York’s no-surcharge law does not
directly advance—and 1s far more extensive than necessary to serve—any interest the
state might have. Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S.
557 (1980).

Claim Two: Void for vagueness (under 42 U.S.C. § 1983)
51.  New York’s no-surcharge law does not provide guidance about what

speech 1s permitted and invites arbitrary and discriminatory enforcement. Because the
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law makes criminal liability turn on the blurry difference between two ways of describing
the same conduct, the law does not provide a person of ordinary intelligence reasonable
opportunity to know what is prohibited. Additionally, the law lacks explicit standards for
those charged with its enforcement. It is therefore unconstitutionally vague under the Due
Process Clause of the Fourteenth Amendment.

Claim Three: Sherman Act preemption (under 42 U.S.C. § 1983)

52. New York’s no-surcharge law allows credit-card companies to keep the
costs of credit hidden from consumers by preventing merchants from communicating
these costs in an effective manner. The prohibition on communication insulates credit-
card companies from competition, causes the costs of credit to skyrocket, and frustrates
the purposes of federal antitrust law—just as Visa and MasterCard’s no-surcharge rules
did. Because those rules constituted an antitrust violation, the no-surcharge law that now
carries them out does so as well. See Calif. Retail Liquor Dealers Ass’n v. Muidcal Aluminum, Inc.,
445 U.S. 97 (1980); Hertz Corp. v. City of New York, 1 F.3d 121 (2d Cir. 1993). The New
York law violates, and is preempted by, the Sherman Act. 15 U.S.C. § 1 ¢t seg.

Request for Relief

The plaintiffs request that the Court:

A. Declare that New York’s no-surcharge law is unconstitutional and
preempted by the Sherman Act, and enjoin its enforcement;

B. Award the plaintiffs their reasonable costs, expenses, and attorney’s fees
under 42 U.S.C. § 1988; and

C. Grant the plaintiffs all other appropriate relief.
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Top

Why is there a convenience fee for credit cards and debit cards charged as credit?

Payment card companies charge the City of Portland (and all governments and businesses) a fee based on a percentage
of each credit and debit card transaction; this is called a “merchant fee.” Government agencies are allowed to charge a
“convenience fee” when offering credit and debit cards as a payment option to offset the cost of the merchant fee and for
the customer’s convenience of using one. Most tax collection agencies including the IRS and Oregon Department of
Revenue charge convenience fees (through third party credit and debit card processors) for the same reason the City of
Portland does. If the City of Portland did not recover a 99-cent (99¢) fee, credit and debit card merchant fees would
significantly reduce tax collections and ultimately result in less funding for teachers and the arts.

Top

Why isn’t the Revenue Bureau accepting debit cards?

Starting April 8, the Revenue Bureau is accepting debit cards charged as credit.
Top

Is the Revenue Bureau charging more in convenience fees than it has to?

No. The Revenue Bureau made the decision to charge less than the amount needed to cover merchant fees. Assuming
45,000 taxpayers (about 20%) choose to pay the $35 tax using a credit or debit card with a merchant fee of 3% [three
percent] of the transaction amount, the Bureau will incur merchant fees of $47,250. For simplicity, the Bureau made a
decision to charge a flat convenience fee of 99-cent (99¢) per transaction, no matter the transaction amount. At 99-cents
(99¢) each, 45,000 single transactions will yield convenience fee revenue of $44,550, or $2,700 less than is needed to
cover the associated merchant fee expenses. Moreover, since many taxpayers will choose to file for more than one person
at a time, actual convenience fees received will be lower than $44,550; each of these multi-person transactions (for
example, $70, $105) will result in merchant fees of 3% of the transaction amount ($2.10 or $3.15 in this example) but the
convenience fee collected will remain 99-cent (99¢).

Top

How can | avoid paying a convenience fee?

Pay with an ACH payment, also known as an electronic check. There isn't a convenience fee for ACH payments, but please
check with your bank first if you have done this before. Your bank may require you to authorize Automated Clearing House
(ACH) payments. If ACH payments are not authorized, the check will be rejected and subject to a $25 returned check fee
from the bureau (and your bank may assess charges).

Top

Is my online transaction secure?
Yes. The site is encrypted and includes visual clues (e.g., closed padlock symbol in the browser). You can view the
security certificates by clicking on the padlock.

Top

Does the City store my online credit or debit card or electronic check (ACH) information?

Only if you choose the “split payment” option (two $18 charges) and then only until the second transaction has processed.
The City does not retain credit or debit card information after a single transaction has cleared or after the second of two
transactions has cleared.

Top

How soon will my online payment post to show that | have paid this year's tax?
Your payment will post to your account on the next business day.

Top

Can | cancel a payment | just made online?
Yes, but not online. All requests for online payment cancellation must be received before 5pm on the same day the
payment was made. Call 503-865-4278, Monday through Friday, 8:00am until 5:00pm, except holidays.

Top

What are the acceptable forms of payment?
Online:

http://www.portlandoregon.gov/revenue/article/422384#howavoi df ee] 8/16/2013 2:24:00 PM]
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FINANCE LINKS Utility Service Hours & Policy

B Financial Services
o Accounting Our office hours are 8:00 A.M. to 5:00 P.M. Monday through Friday. For the convenience of our customers, a
Budget Services drive through window is located on the West side of our Building. The drive through window has the same
Information Technology business hours as our office, and we do ask that you have a copy of your billing with you when using the drive
o Local Tax Information through window.
Meter Readers
o Printing Services Also located on the West side of our building is our night deposit box. This box is for use by our customers who
Purchasing cannot come in during business hours. However, payment received in the night deposit after 5:00 P.M. on the due
o Treasury Services date are still subject to late fees of 10% of the unpaid balance.

= Utility Services

Failure to receive your bill does not avoid or waive your billing or penalty.
= Bank Drafts y y 9 P y

= Helpful Links Payment arrangements for delinquent accounts can be made if the customer calls prior to delinquent date. If

= Hours &_ Policy +* service has been discontinued for nonpayment, a $50.00 trip charge is assessed to the account. In order to have
Pay Online service restored payment in full must be received in our office.

= Rates

= Start Up Costs Monthly charges will continue to accrue until such time a customer requests service be turned off, or taken out of
= Water Trivia their name.

Payment may be made in the form of cash, check, money order, cashier's check, Visa or MasterCard.

NOTE: A convenience fee of $3.00 is applied to all credit and debit card payments.
CONTACT

(=} Printer-friendly version =1 Send to friend [ PDF version
City of Norman
Finance Dept.
P.O. Box 370
201-C West Gray
Norman, OK 73070

Phone: (405) 366-5413
Fax: (405) 366-5417
Email

City of Norman
Utility Services
P.O. Box 5599
201-C West Gray
Norman, OK 73070

Phone: (405) 366-5320
Fax: (405) 366-5417
Email

City of Norman, 201 W Gray St, Norman, OK 73069 - (405) 321-1600
Copyright © 2013 . Contact Us . About the Site
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FINANCE LINKS

B Financial Services

o Accounting
Budget Services
Information Technology
o Local Tax Information
Meter Readers
o Printing Services
Purchasing
o Treasury Services
= Utility Services

= Bank Drafts

= Helpful Links

= Hours & Policy

= Pay Online "

= Frequently Asked Questions

= Rates

= Start Up Costs

= Water Trivia

City of Norman
Utility Services
P.O. Box 5599
201-C West Gray
Norman, OK 73070

Phone: (405) 366-5320
Fax: (405) 366-5417
Email

Utility Pay Online
Welcome to the City of Norman

Online Payment Service

Click Here To Pay Online

Introduction:

This service allows you to view your account, water usage (consumption) and payment history as well as make a
payment online!
VED
Secured

To sign up, you will need the account number and your temporary PIN (Personal Identification Number) from your
water bill. Your account number will be located in the top left portion of your bill and your PIN will be located in
the bottom left corner of the bill. You will also need a valid e-mail account for the system to verify your
information.

Setting Up Your Online Account:

Note: When entering your information, please be sure to enter the account number including the '-' dash.
(123456-123456) Also you will need to enter the leading "0" (zeros) in your PIN.

You will be prompted to change your PIN after your information has been verified. Please be sure that you choose
a PIN that you can remember, yet that is hard enough that someone else cannot guess it.

Payment Options:

At this time we are accepting payments with Visa or MasterCard at the counter, at the drive-thru (201 West Gray,
Building C), over the telephone and internet. NOTE: A convenience fee of $3.00 is applied to all credit and
debit card payments when paying through the telephone or internet. Cash or check payments must be made
through the drive-thru or at the customer service counter. As always, you can still make your payments by check
through the mail.

Other Payment Options:

You may still visit our office at City Hall, located at 201-C West Gray. Parking is available on the east side of the
building. Our business hours are 8 a.m. to 5 p.m., Monday through Friday. You can also take advantage of our
drive-thru service located on the west side of the building (behind the library) during this same time period or use
the night deposit if this time is not convenient for you. Both are accessible from the Daws St. entrance.

You can also pay by telephone by calling our automated customer service number 405-366-5320. Using this
method you can check your balance as well as make a payment on your account.

If you don't want to worry about "due dates" then you can also sign up for automatic bank drafts and your account
will be paid automatically on the date the payment is due.

http://www.ci.norman.ok.us/city/utility-pay-onling[8/13/2013 8:42:43 AM]
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Third Party Payment Options:

If you use a third party on-line check service, please enter your account number "Exactly" as shown on your bill,
with the DASH ("-") included. Account numbers without the DASH ("-") can delay the processing of your payment.

Many financial institutions offer bill payment services. If you use one of these serverices, be aware that the bank
may be generating a check and mailing it rather than transferring funds electronically, so please allow adequate
time to avoide making a late payment.

Security:

We realize that security is very important to you. We have setup the system so all information is encrypted
through VeriSign so that no one can access your personal information.

System Down Time:

The system will be down from 10:20 p.m. through 12:45 a.m. CST for nightly maintenance. If you experience
problems at any other time, please call the customer service number 405-366-5320.

Click Here To Pay Your Bill or Access Your Account Information

City of Norman, 201 W Gray St, Norman, OK 73069 - (405) 321-1600
Copyright © 2013 . Contact Us . About the Site
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Visa U.S.A. Interchange Reimbursement Fees

The following tables set forth the interchange reimbursement fees applied on
Visa financial transactions completed within the 50 United States and the
District of Columbia.

Visa uses interchange reimbursement fees as transfer fees between financial
institutions to balance and grow the payment system for the benefit of all
participants.  Merchants do not pay interchange reimbursement fees;
merchants pay "merchant discount” to their financial institution. This is an
important distinction, because merchants buy a variety of processing services
from financial institutions; all these services may be included in their merchant
discount rate, which is typically a percentage rate per transaction.
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Visa U.S.A. Consumer Check Card Exempt & Regulated

Interchange Reimbursement Fees
Rates Effective April 20, 2013

Fee Program

EXEMPT
Visa Check Card

REGULATED
Visa Check Card

Card Present Transacti

ons

CPS/Supermarket, Debit

$0.30

0.05% + $0.21*

CPS/Retail, Debit

0.80% + $0.15

0.05% + $0.21*

CPS/Automated Fuel Dispenser (AFD), Debit

0.80% + $0.15
($0.95 Cap)

0.05% + $0.21*

CPS/Service Station, Debit

0.80% + $0.15
($0.95 Cap)

0.05% + $0.21*

CPS/Small Ticket, Debit

1.55% + $0.04*

0.05% + $0.21*

CPS/Restaurant, Debit

1.19% + $0.10

0.05% + $0.21*

CPS/Hotel and Car Rental Card Present, Debit

1.19% + $0.10

0.05% + $0.21*

CPS/Passenger Transport Card Present, Debit

1.19% + $0.10

0.05% + $0.21*

Travel Service, Debit

1.19% + $0.10

0.05% + $0.21*

CPS/Retail Key Entry, Debit®

1.65% + $0.15

0.05% + $0.21*

Card Not Present Transactions?

CPS/Retail 2 — Card Not Present, Debit

0.65% + $0.15

0.05% + $0.21*

($2.00 Cap)
0.65% + $0.15 . .
CPS/Debt Repayment ($2.00 Cap) 0.05% + $0.21
CPS/Utility, Debit $0.65 0.05% + $0.21*
. 3 0.65% + $0.15 . .
CPS/Debit Tax Payment ($2.00 Cap) 0.05% + $0.21

CPS/Card Not Present, Debit

1.65% + $0.15

0.05% + $0.21*

CPS/e-Commerce Basic, Debit

1.65% + $0.15

0.05% + $0.21*

CPS/e-Commerce Preferred Retail, Debit

1.60% + $0.15

0.05% + $0.21*

CPS/e-Commerce Preferred Hotel and Car Rental, Debit

1.70% + $0.15

0.05% + $0.21*

CPS/e-Commerce Preferred Passenger Transport, Debit

1.70% + $0.15

0.05% + $0.21*

CPS/Hotel and Car Rental Card Not Present, Debit

1.70% + $0.15

0.05% + $0.21*

CPS/Passenger Transport Card Not Present, Debit

1.70% + $0.15

0.05% + $0.21*

CPS/Account Funding, Debit

1.75% + $0.20

0.05% + $0.21*

Electronic Interchange Reimbursement Fee (EIRF), Debit*

1.75% + $0.20

0.05% + $0.21*

Standard Interchange Reimbursement Fee, Debit

1.90% + $0.25

0.05% + $0.21*

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.

* [ssuers that certify to Visa their compliance with the interim fraud prevention standards will receive an additional US $0.01.
! Small-ticket interchange rate on PIN-authenticated Visa Debit transactions applies only to Visa Network 002 transactions.
% Not applicable to PIN-authenticated transactions.

3 Applies to both CPS/Debit Tax Payment 1 and CPS/Debit Tax Payment 2.

* EIRF transactions from AFDs and service stations are eligible for a US $0.95 cap.
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Visa U.S.A. Consumer Prepaid Exempt & Regulated and

Other Exempt Products

Interchange Reimbursement Fees
Rates Effective April 20, 2013

Fee Program

EXEMPT
Visa Consumer
Prepaid
and Other Exempt

REGULATED
Visa Consumer
Prepaid

Card Present Transactions

CPS/Supermarket, Prepaid

1.15% + $0.15
($0.35 Cap)

0.05% + $0.21*

CPS/Retalil, Prepaid

1.15% + $0.15

0.05% + $0.21*

CPS/Automated Fuel Dispenser (AFD), Prepaid

1.15% + $0.15
($0.95 Cap)

0.05% + $0.21*

CPS/Service Station, Prepaid

1.15% + $0.15
($0.95 Cap)

0.05% + $0.21*

CPS/Small Ticket, Prepaid

1.60% + $0.05*

0.05% + $0.21*

CPS/Hotel and Car Rental Card Present, Prepaid

1.15% + $0.15

0.05% + $0.21*

CPS/Restaurant, Prepaid

1.15% + $0.15

0.05% + $0.21*

CPS/Passenger Transport Card Present, Prepaid

1.15% + $0.15

0.05% + $0.21*

Travel Service, Prepaid

1.15% + $0.15

0.05% + $0.21*

CPS/Retail Key Entry, Prepaid®

1.75% + $0.20

0.05% + $0.21*

Card Not Present Trans

actions?

CPS/Retail 2 Card Not Present, Prepaid

0.65% + $0.15

0.05% + $0.21*

($2.00 Cap)
0.65% + $0.15 o .
CPS/Debt Repayment ($2.00 Cap) 0.05% + $0.21
CPS/Utility, Prepaid $0.65 0.05% + $0.21*
: 3 0.65% + $0.15 o .
CPS/Debit Tax Payment ($2.00 Cap) 0.05% + $0.21

CPS/Card Not Present, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/e-Commerce Basic, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/e-Commerce Preferred Retail, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/e-Commerce Preferred Hotel and Car Rental, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/e-Commerce Preferred Passenger Transport, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/Hotel and Car Rental Card Not Present, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/Passenger Transport, Prepaid

1.75% + $0.20

0.05% + $0.21*

CPS/Account Funding, Prepaid

1.80% + $0.20

0.05% + $0.21*

Electronic Interchange Reimbursement Fee (EIRF),
Prepaid*

1.80% + $0.20

0.05% + $0.21*

Standard Interchange Reimbursement Fee, Prepaid

1.90% + $0.25

0.05% + $0.21*

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.

* |ssuers that certify to Visa their compliance with the interim fraud prevention standards will receive an additional US $0.01.

! Small-ticket interchange rate on PIN-authenticated Visa Prepaid transactions applies only to Visa Network 002.

% Not applicable to PIN-authenticated transactions.

3 Applies to both CPS/Debit Tax Payment 1 and CPS/Debit Tax Payment 2.
* EIRF transactions from AFDs and service stations are eligible for a US $0.95 cap.
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Visa U.S.A. Consumer Credit
Interchange Reimbursement Fees

Rates Effective April 20, 2013

Fee Program

Visa Signature
Preferred

Visa Signature

Traditional
Rewards

All Other
Products

CPS/Supermarket Credit—Performance
Threshold* |

CPS/Supermarket Credit—Performance
Threshold* 11

CPS/Supermarket Credit—Performance
Threshold* 11

CPS/Supermarket Credit—All Other

CPS/Retail Credit-Performance Threshold* |

CPS/Retail Credit-Performance Threshold* Il

CPS/Retail Credit-Performance Threshold* Ill

CPS/Retail—All Other

CPS/Small Ticket

2.10% + $0.10

1.15% + $0.05

CPS/Rewards 1
1.65% + $0.10

1.20% + $0.05

1.22% + $0.05

CPS/Rewards 1

1.65% +

$0.10

1.22% + $0.05

1.43% + $0.10

CPS/Rewards 1
1.65% + $0.10

1.47% + $0.10

1.51% + $0.10

CPS/Rewards 1

1.65% +

$0.10

1.51% + $0.10

1.65% + $0.04

CPS/Retail 2

2.40% + $0.10**

1.43% + $0.05

CPS/Charity

1.35% + $0.05

CPS/Automated Fuel Dispenser (AFD)

1.15% + $0.25 ($1.10 Cap)

CPS/Service Station

1.15% + $0.25 ($1.10 Cap)

CPS/Utility

$0.75

CPS/Retail Key Entry

2.10% + $0.10

CPS/Card Not Present

CPS/e-Commerce Basic

CPS/e-Commerce Preferred Retail

2.40% + $0.10
(except for B2B
which receives
2.10% + $0.10)

CPS/Rewards 2

1.95% +

$0.10

1.80% + $0.10

1.80% + $0.10

1.80% + $0.10

1.80% + $0.10

CPS/e-Commerce Preferred Hotel and Car
Rental

CPS/e-Commerce Preferred Passenger
Transport

CPS/Hotel and Car Rental Card Present

CPS/Hotel and Car Rental Card Not Present

CPS/Passenger Transport

CPS/Restaurant

CPS/Account Funding

2.40% + $0.10

EIRF
2.30% + $0.10

CPS/
Rewards 2
1.95% + $0.10

1.54% + $0.10

1.70% + $0.10

1.54% + $0.10

1.54% + $0.10

1.70% + $0.10

1.54% + $0.10

2.14% + $0.10

Electronic Interchange Reimbursement Fee
(EIRF)*

2.40% + $0.10

2.30% + $0.10

Standard Interchange Reimbursement Fee

2.95% + $0.107

2.70% + $0.10

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.

* See page 5 for performance threshold criteria. ** MCC 6300 eligible for B2B (2.10% + $0.10).
! EIRF transactions from AFDs and service stations are eligible for a US $1.10 cap.
2 Standard transactions on VSP cards from AFDs and service stations are eligible for a US $1.10 cap.
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For Retail and Supermarket Categories

Effective April 20, 2013, based on 12 months of activity ending September 30, 2012

Visa Consumer Credit

Performance | Transaction Volume LB PCI
L o Chargeback :
Thresholds Minimum Minimum Ratio’ Compliance
atio
Threshold | 53.5 million | $3.5 hillion
Threshold 11 33.0 million | $1.8 hillion 0.020% v
Threshold Il 9.0 million | $485 million

* Chargeback ratio calculated as a percentage of a merchant’s gross transaction count.

Please reference the Visa International Operating Regulations for complete detail on performance threshold criteria.
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Visa U.S.A. Corporate and Purchasing

Interchange Reimbursement Fees
Rates Effective April 20, 2013

Fee Program

Purchasing

Corporate T&E

Commercial Level Il

1.95% + $0.10

1.95% + $0.10

Commercial Level Il

2.05% + $0.10

2.05% + $0.10

Commercial Business-to-Business

2.40% + $0.10

2.10% + $0.10

Commercial Retail

2.40% + $0.10

2.10% + $0.10

Commercial Card Not Present

2.65% + $0.10

2.20% + $0.10

Commercial Travel Service

2.45% + $0.10

2.55% + $0.10

Commercial Electronic Interchange
Reimbursement (EIRF) Fee

2.75% + $0.10

2.75% + $0.10

Commercial Standard Interchange
Reimbursement Fee

2.95% + $0.10

2.95% + $0.10

Government-to-Government (G2G) 1.65% + $0.10 na
GSA Large Ticket 1.20% + $39.00 na
Visa Purchasing Large Ticket 1.45% + $35.00 na

Visa Large Purchase Advantage

Fee Pragram Applicable Interchange Rate

Card Present Transactions

All Ticket Sizes Visa Purchasing card rates apply

Card Not Present Transactions

$10,000 or less Visa Purchasing card rates apply

$10,000.01 - $25,000 0.70% + $49.50

$25,000.01 - $100,000 0.60% + $52.50

$100,000.01 - $500,000 0.50% + $55.50

Greater than $500,000 0.40% + $58.50

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.
* |ssuers that certify to Visa their compliance with the interim fraud prevention standards will receive an additional US $0.01.
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Visa U.S.A. Corporate and Purchasing Prepaid

Exempt and Regulated Interchange Reimbursement Fees
Rates Effective April 20, 2013

EXEMPT REGULATED
Visa Corporate | ~ EXEMPT Visa
Fee Program Prepaid / Visa | VisaPurchasing Commercial
Business Prepaid Prepaid
Prepaid
Standard 2.95% + $0.10 | 2.95% + $0.10 | 0.05% + $0.21*
Card Present 2.15% + $0.10 | 2.15% + $0.10 | 0.05% + $0.21*
Card Not Present 2.65% + $0.10 | 2.65% + $0.10 | 0.05% + $0.21*
Visa Purchasing Prepaid Large Ticket na 1.45% + $35.00 | 0.05% + $0.21*
Business Utilities (Visa Business o X
Prepaid Only) $1.50 na 0.05% + $0.21

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.
* |ssuers that certify to Visa their compliance with the interim fraud prevention standards will receive an additional US $0.01.
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Visa U.S.A. Business (excluding Prepaid)

Interchange Reimbursement Fees
Rates Effective April 20, 2013

Business Credit
Fee Program

Business Credit

Business Credit
Enhanced

Signature
Business Credit

Business Level Il

2.05% + $0.10

2.05% + $0.10

2.05% + $0.10

Business Business-to-Business

2.10% + $0.10

2.25% + $0.10

2.40% + $0.10

Business Retail

2.20% + $0.10

2.30% + $0.10

2.40% + $0.10

Business Card Not Present

2.25% + $0.10

2.45% + $0.15

2.60% + $0.20

Business Electronic Interchange
Reimbursement (EIRF) Fee

2.40% + $0.10

2.75% + $0.15

2.85% + $0.20

Business Standard Interchange
Reimbursement Fee

2.95% + $0.20

2.95% + $0.20

2.95% + $0.20

Business Utility Program

$1.50

$1.50

$1.50

Business Debit
Fee Program

EXEMPT
Business Debit

REGULATED
Business Debit

Business Debit, Card Present

1.70% + $0.10

0.05% + $0.21*

Business Debit, Card Not Present

2.45% + $0.10

0.05% + $0.21*

Business Debit, Standard

2.95% + $0.10

0.05% + $0.21*

Business Utility Program, Card Not Present Only

$1.50

0.05% + $0.21*

Note: Prices in this table are listed in U.S. dollars; fees paid to cardholder financial institution.

* |ssuers that certify to Visa their compliance with the interim fraud prevention standards will receive an additional US $0.01.
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Visa U.S.A. Other Transactions

Interchange Reimbursement Fees
Rates Effective April 20, 2013

Page 153 of 401 PagelD #:

Credit Voucher Transactions
Passenger Transport Service Category—Credit 2.33%
Non-Passenger Transport—Consumer Credit 1.76%
Non-Passenger Transport—Corporate and Business Card 2.35%
Mail/Phone Order and eCommerce Merchants—Consumer Credit 2.05%
Credit Voucher—Debit 0.00%
Non-Passenger Transport—Non GSA Purchasing Transactions
$0 - $10,000 2.40%
$10,000.01 - $25,000 2.30%
$25,000.01 - $100,000 2.20%
$100,000.01 - $500,000 2.00%
$500,000.01 + 1.80%
Non-Passenger Transport—GSA Purchasing Transactions
$0 - $10,000 2.35%
$10,000.01 - $25,000 2.15%
$25,000.01 - $100,000 2.00%
$100,000.01 + 1.80%
Visa Prepaid Load Service Network
Visa Prepaid Load Network Interchange Reimbursement Fee $0.05
Visa Money Transfer
Visa Money Transfer Original Credit $0.10
Cash Disbursement Transactions
ATM Cash Disbursement Reimbursement Fee—Level 1 $0.35
ATM Cash Disbursement Reimbursement Fee—Level 2 $0.42
ATM Cash Disbursement Reimbursement Fee—Level 3 $0.50
Manual Cash Disbursement Reimbursement Fee $2.00

Note: Prices in this table are listed in U.S. dollars; fees paid to merchant financial institution, except for Original
Credit transactions (OCT). OCT interchange fee paid by institution originating transaction to recipient institution.
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Visa U.S.A. International Transactions

Interchange Reimbursement Fees
Rates Effective April 20, 2013
T Visa cards used at a U.S. merchant but issued outside the U.S.

T

Visa Classic / Visa Signature / All Visa

Industry Fee Program Visa Gold / ; gnat 1 Visa Infinite? Commercial
Visa Premium
Electron Products

Interregional Regulated Debit 0.05% + $0.21*
Airline 1.10% 1.80% 1.97% 2.00%
Contact Chip Incentive Rates®
Issuer Chip Card 1.20% 1.80% 1.97% 2.00%
Secure eCommerce Incentive Rates
Secure eCommerce Transaction® 1.44% 1.80% 1.97% 2.00%
Electronic and Standard Programs
Electronic 1.10% 1.80% 1.97% 2.00%
Standard 1.60% 1.80% 1.97% 2.00%

Original Credits (Interchange payable from sending institution to receiving institution, in U.S. Dollars)

Original Credit $0.49

Visa Money Transfer Fast Funds $0.89

Cash Disbursement Transactions (Interchange payable from Issuer to Acquirer, in U.S. Dollars)

. Visa Europe Issued Any Visa Prepaid
Visa Inc. Issued Card Card Travel Card
Cash Disbursement — Tier Il ATM
0,
(No access fee charged to cardholder) $0.55+0.42% $1.50 M

Cash Disbursement — Tier Il ATM®

(Access fee charged to cardholder) $0.50 + 0.15%

Cash Disbursement — Manual $1.75 + 0.33%

* |ssuers that certify their compliance with the interim fraud prevention standards will receive an additional US $0.01.

Note: Prices in this table are listed in U.S. dollars; fees paid by the Acquirer to the Issuer on purchases, except as noted.
! Canadian-issued Visa Infinite cards receive Visa Premium Interchange; Visa Premium applies to all Visa

Platinum cards issued outside of the U.S. and Canada.

% Does not apply to Canadian-issued Visa Infinite cards.

3 Excluding airline transactions.

* Available to qualified transactions.

®Includes Visa Prepaid Travel.
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Introduction

Financial institutions that provide card acceptance services to merchants are typically referred to as “acquirers.” Although MasterCard
has no involvement in acquirer and merchant pricing policies or agreements, it is generally understood that interchange fees are one
component of the Merchant Discount Rate (MDR) established by acquirers, which is paid by merchants to acquirers in consideration for
card acceptance services.

MasterCard interchange rates are established by MasterCard, and are generally paid by acquirers to card issuers on purchase
transactions conducted on MasterCard® cards. Interchange rates are only one of many cost components included in a MDR, and are a
necessary and efficient method by which MasterCard maintains a strong and vibrant payments network. Setting interchange rates is a
challenging proposition that involves an extremely delicate balance. If interchange rates are set too high, such that they lead to
disproportionately high MDRs, merchants’ desire and demand for MasterCard acceptance will drop. If interchange rates are set too
low, card issuers’ willingness to issue and promote MasterCard cards will drop, as will consumer demand for such cards. In response
to these competitive forces, MasterCard strives to maximize the value of the MasterCard system, including the dollar volume spent on
MasterCard cards, the number and types of MasterCard cards in circulation, and the number and types of merchants accepting
MasterCard cards, by setting default interchange rates at levels that balance the benefits and costs to both cardholders and merchants.

Although MasterCard interchange rates have generally been available to merchants through requests to acquirers or other card
acceptance service providers, MasterCard believes that providing easy access to our interchange rates will provide additional
transparency to merchants. Accordingly, MasterCard is publishing interchange rates that apply to U.S.-merchants’ transactions, which
include U.S. interchange rates (that is, the interchange rates that apply to transactions conducted on a U.S.-issued card at a U.S.
merchant) and Interregional interchange rates (that is, the interchange rates that apply to transactions conducted on a non—U.S.-issued
card at a U.S. merchant).

Two new Interchange programs that were added October 1, 2011 are valid for regulated transactions between the US Region and the
following U.S. territories: American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands, as per the
Durbin Amendment.

©2012 MasterCard Rates and Criteria Effective as of October 2012 4 of 131
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MasterCard has included a Merchant Category Guide, as well as the key criteria associated with each interchange rate and a Glossary of
Terms, to help merchants determine which of the many interchange rates may apply to their transactions. The interchange rate tables
are organized by product type. Each interchange rate has a series of requirements, all of which must be satisfied in order for a
transaction to qualify for that rate. The requirements include such factors as: merchant category; the time between authorization and
clearing; the presence or absence of magnetic stripe data; the submission of enhanced transaction data; and a merchant’s MasterCard
sales and transaction volume. MasterCard systems ensure that all requirements are met when a transaction is submitted for a particular
interchange rate. Merchants and acquirers should strive to meet all of the criteria necessary to qualify transactions for the rate(s) that
are most advantageous to them.

MasterCard interchange rates are typically updated semiannually, and MasterCard will publish its interchange rates generally concurrent
with each rate update. While we will endeavor to keep the rates and the related criteria in this document up to date, it is possible that
this document will not be absolutely current in all regards. In the event of any discrepancy between the rates and the criteria found in
this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.

MasterCard is confident that this document provides merchants with the information needed to understand the interchange rates and
structure and determine which rates may apply to their transactions. However, we also recognize that this information is being made
available to a very diverse audience, with diverse needs and expectations. MasterCard encourages merchants to speak with their
acquirer or other card acceptance service provider, if they have questions regarding any aspect of MasterCard interchange rates,
acceptance of MasterCard cards, or their card acceptance agreement.

©2012 MasterCard Rates and Criteria Effective as of October 2012 5 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 161 of 401 PagelD #:

MasterCard U.S. and Interregional Intéréhange Rate Programs

«
MasterCard
Worldwide

Merchant Category Guide

The following table lists the Program Names of the U.S. interchange rates that generally apply to purchase transactions in each Merchant Classification.
Merchants should identify the Merchant Classification most closely related to their line(s) of business, to determine which interchange rates may apply to their
transactions. The rates and key criteria associated with each interchange rate can be found in the interchange rate tables, beginning on Page 10.

Merchant
Classification

Interchange Rate Structure

Consumer Credit
Core Value and
Enhanced Value

Consumer Credit
World

Consumer Credit
World Elite and
World High Value

Consumer Debit &
Prepaid

MasterCard PIN
Debit POS

Commercial-Debit
and Credit

See pages 10-34

See pages 35-46

See pages 47-72

See pages 73-86

See pages 87-89

See pages 90-103

Airline and
Passenger Railway

Standard

Full UCAF
Merchant UCAF
Merit 1

Merit 3

Public Sector

Standard
T&E
Public Sector

Standard

Airline

T&E

T&E Large Ticket
Public Sector

Standard

Full UCAF

Merchant UCAF

Merit 1

Merit 3

Emerging Markets

Regulated Rates (see pg 104)

All Other
Regulated POS Debit

Reg.POS Debit w/ Fraud
Adj.

Standard

T&E 1

T&E 2

T&E 3

Regulated Rates (see pg 104)

Cruise Line

Standard

Full UCAF

Merchant UCAF

Merit 1

Lodging and Auto Rental

Standard
T&E

Standard
T&E
T&E Large Ticket

Standard

Full UCAF

Merchant UCAF

Merit 1

Lodging and Auto Rental
Regulated Rates (see pg 104)

All Other
Regulated POS Debit

Reg.POS Debit w/ Fraud
Adj.

Standard

Data Rate 1-3

Face-to-Face

Large Ticket 1-3

Large Ticket MPG 1-3
Regulated Rates (see pg 104)
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The following table lists the Program Names of the U.S. interchange rates that generally apply to purchase transactions in each Merchant Classification.
Merchants should identify the Merchant Classification most closely related to their line(s) of business, to determine which interchange rates may apply to their
transactions. The rates and key criteria associated with each interchange rate can be found in the interchange rate tables, beginning on Page 10.

Merchant
Classification

Interchange Rate Structure

Consumer Credit
Core Value and
Enhanced Value

Consumer Credit
World

Consumer Credit
World Elite and
World High Value

Consumer Debit &
Prepaid

MasterCard PIN
Debit POS

Commercial-Debit
and Credit

See pages 10-34

See pages 35-46

See pages 47-72

See pages 73-86

See pages 87-89

See pages 90-103

Gas Stations and Standard Standard Standard Standard Convenience Standard
Convenience Stores Convenience Purchases Convenience Purchases Convenience Purchases Full UCAF Regulated POS Debit Data Rate 1
Full UCAF Full UCAF Full UCAF Key-Entered . Data Rate 2 Petroleum
Key-Entered Key-Entered Key-Entered Merchant UCAF Rez‘?'POS Debit w/ Fraud Data Rate 3
Merchant UCAF Merchant UCAF Merchant UCAF Merit 1 Adj. Face-to-Face Petroleum
Merit 1 Merit 1 Merit 1 Merit 3 Large Ticket 1-3
Merit 3 Merit 3 Merit 3 Petroleum- CAT/AFD Large Ticket MPG 1-3
Petroleum Petroleum Petroleum Petroleum —Service Stations Regulated Rates (see pg 104)
Small Ticket
Regulated Rates (see pg 104)
Government Standard Standard Standard Standard All Other Standard
Full UCAF Full UCAF Full UCAF Emerging Markets Regulated POS Debit Data Rate 1-3
Merchant UCAF Merchant UCAF Merchant UCAF Full UCAF ) . Face-to-Face
Merit 1 Merit 1 Merit 1 Merchant UCAF Reg'POb Debit w/ Fraud Large Ticket 1-3
Merit 3 Merit 3 Merit 3 Merit 1 Adj. Large Ticket MPG 1-3
Public Sector Public Sector Public Sector Merit 3 Regulated Rates (see pg 104)

Regulated Rates (see pg 104)

Lodging and Vehicle
Rental

Standard

Full UCAF

Merchant UCAF

Merit 1

Lodging and Auto Rental

Standard
T&E

Standard
T&E
T&E Large Ticket

Standard

Full UCAF

Merchant UCAF

Merit 1

Lodging and Auto Rental
Regulated Rates (see pg 104)

All Other
Regulated POS Debit

Reg.POS Debit w/ Fraud
Adj.

Standard
T&E 1-3
Regulated Rates (see pg 104)
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The following table lists the Program Names of the U.S. interchange rates that generally apply to purchase transactions in each Merchant Classification.
Merchants should identify the Merchant Classification most closely related to their line(s) of business, to determine which interchange rates may apply to their
transactions. The rates and key criteria associated with each interchange rate can be found in the interchange rate tables, beginning on Page 10.

Merchant

Classification

Interchange Rate Structure

Consumer Credit
Core Value and
Enhanced Value

Consumer Credit
World

Consumer Credit
World Elite and
World High Value

Consumer Debit &
Prepaid

MasterCard PIN
Debit POS

Commercial-Debit
and Credit

See pages 10-34

See pages 35-46

See pages 47-72

See pages 73-86

See pages 87-89

See pages 90-103

Restaurant Standard Standard Standard Standard All Other Standard
Full UCAF Convenience Purchases Convenience Purchases Full UCAF Regulated POS Debit Data Rate 1-3
Key-Entered Restaurant Restaurant Key-Entered . Face-to-Face
Merchant UCAF T&E T&E Merchant UCAF Reg POS Debit w/ Fraud Large Ticket 1-3
Merit 1 T&E Large Ticket Merit 1 Adj. Large Ticket MPG 1-3
Merit 3 Merit 3 T&E 1
Restaurant Regulated Rates (see pg 104)
Small Ticket
Regulated Rates (see pg
104))
Retail/Services Standard Standard Standard Standard All Other Standard
Convenience Convenience Convenience Emerging Markets Convenience Data Rate 1-3
Full UCAF Full UCAF Full UCAF Full UCAF Face-to-Face

Key-Entered
Merchant UCAF
Merit 1

Merit 3

Key-Entered
Merchant UCAF
Merit 1

Merit 3

Key-Entered
Merchant UCAF
Merit 1

Merit 3

Key-Entered

Merchant UCAF

Merit 1

Merit 3

Small Ticket

Regulated Rates (see pg 104)

Regulated POS Debit

Reg.POS Debit w/ Fraud
Adj.

Large Ticket 1-3
Large Ticket MPG 1-3
Regulated Rates (see pg 104)
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The following table lists the Program Names of the U.S. interchange rates that generally apply to purchase transactions in each Merchant Classification.
Merchants should identify the Merchant Classification most closely related to their line(s) of business, to determine which interchange rates may apply to their
transactions. The rates and key criteria associated with each interchange rate can be found in the interchange rate tables, beginning on Page 10.

Interchange Rate Structure

Consumer Credit
Core Value and

Consumer Credit

Consumer Credit
World Elite and

Consumer Debit &

MasterCard PIN

Commercial-Debit

Enhanced Value World World High Value Prepaid Debit POS and Credit
Merchant
Classification | See pages 10-34 See pages 35-46 See pages 47-72 See pages 73-86 See pages 87-89 See pages 90-103
Supermarket/ Standard Standard Standard Standard Supermarket/Warehouse Standard
Warehouse Full UCAF Full UCAF Full UCAF Full UCAF Regulated POS Debit Data Rate 1-3

Key-Entered
Merchant UCAF

Key-Entered
Merchant UCAF

Key-Entered
Merchant UCAF

Key-Entered
Merchant UCAF

Reg.POS Debit w/ Fraud
Adj.

Face-to-Face
Large Ticket 1-3

Merit 1 Merit 1 Merit 1 Merit 1 Large Ticket MPG 1-3
Merit 3 Merit 3 Merit 3 Merit 3 Warehouse
Supermarket Supermarket Supermarket Supermarket Regulated Rates (see pg 104)
Warehouse Warehouse Warehouse Warehouse
Regulated Rates (see pg 104)
Transportation and Standard Standard Standard Standard All Other Standard
Tolls Full UCAF Full UCAF Full UCAF Emerging Markets Regulated POS Debit Data Rate 1-3
Merchant UCAF Merchant UCAF Key-Entered Full UCAF ) ) Face-to-Face
Merit 1 Merit 1 Merchant UCAF Merchant UCAF Reg'POb Debit w/ Fraud Large Ticket 1-3
Merit 3 Merit 3 Merit 1 Merit 1 Adj. Large Ticket MPG 1-3
Public Sector Public Sector Merit 3 Merit 3 Regulated Rates (see pg 104)

Small Ticket
Regulated Rates (see pg 104)
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The following table lists the Program Names of the U.S. interchange rates that generally apply to purchase transactions in each Merchant Classification.
Merchants should identify the Merchant Classification most closely related to their line(s) of business, to determine which interchange rates may apply to their
transactions. The rates and key criteria associated with each interchange rate can be found in the interchange rate tables, beginning on Page 10.

Merchant
Classification

Interchange Rate Structure

Consumer Credit
Core Value and
Enhanced Value

Consumer Credit
World

Consumer Credit
World Elite and
World High Value

Consumer Debit &
Prepaid

MasterCard PIN
Debit POS

Commercial-Debit
and Credit

See pages 10-34

See pages 35-46

See pages 47-72

See pages 73-86

See pages 87-89

See pages 90-103

Travel Agencies Standard Standard Standard Standard All Other Standard
Full UCAF T&E T&E Full UCAF Regulated POS Debit Data Rate 1-3
Merchant UCAF T&E Large Ticket Merchant UCAF bi d Face-to-Face
Merit 1 Merit 1 Reg POS Debit w/ Frau Large Ticket 1-3
Merit 3 Merit 3 Adj. Large Ticket MPG 1-3
Regulated Rates (see pg 104) Regulated Rates (see pg 104)
Utilities Standard Standard Standard Standard All Other Standard
Utilities Utilities Utilities Utilities Regulated POS Debit Data Rate 1
Regulated Rates (see pg 104) S Debi d Data Rate 2
Reg.POS Debit w/ Frau Data Rate 3

Adj.

Face-to-Face

Large Ticket 1-3

Large Ticket MPG 1-3
Utilities

Regulated Rates (see pg 104)
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Interchange Rate Tables

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorlza.tlon Authf)rlzatlon and Magnetic S.trlpe Alet!onaI Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.95% + USD 0.10 | All N/A N/A Authorization not N/A
Core Value required
Standard Magnetic stripe data
not required
Consumer Credit 1.90% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Electronic For transactions with MCC
Core Value Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Base Stores (5331) and Motion Picture required unless a less than USD 25
Theaters (7852) transponder was used
Consumer Credit 1.35% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC

Core Value

Convenience
Purchases Tier One

Fast Food (5814), Miscellaneous
Food Stores (5499), Variety
Stores (5331) and Motion Picture
Theaters (7832)

10% for all other

authorization required
Magnetic stripe data
required unless a
transponder was used

4121, the transaction
amount must be equal to or
less than USD 25
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authoriza_tion Autht_)rization and Magnetic S_tripe Ac_lditional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.68% + USD 0.10 | All except Utilities (4900), 2 N/A Electronic This is an Internet
Core Value Automobile/Vehicle Rental authorization required | transaction
Full UCAF (3351-3500, 7512, 7513, or 7519), Magnetic stripe data UCAF enabled by the
Lodging (3501-3999 or 701D), not required and Merchant and the
and Cruise (4411). Electronic Commerce | cardholder is authenticated
identifiers must be by the Issuer
present T&E categories require
enhanced data
Consumer Credit 1.89% + USD 0.10 | Retail and Restaurant (5812, 2 N/A for Restaurant, Bar | Electronic The transaction must be
Core Value 5813, 5814) and Fast Food authorization required | face-to-face with failed
Key-Entered 10% for all other Magnetic stripe data attempt at reading the
not required magnetic stripe data
Consumer Credit 1.58% + USD 0.10 | All except Utilities (4900), 2 N/A Electronic This is an Internet
Core Value Automobile/Vehicle Rental authorization required | transaction
Merchant UCAF (3351-3500, 7512, 7513, or 7519), Magnetic stripe data UCAF enabled by Merchant
Lodgi 01- 011 :
] © gmngS 3999 or 7011), not required and T&E categories require
and Cruise (4411). Electronic Commerce | anhanced data
identifiers must be
present
Consumer Credit 1.89% + USD 0.10 | All except Utilities (4900) 3 N/A for Restaurant, Electronic Airline and Passenger

Core Value

Merit 1

Bar, Fast Food,
Limo/Taxi and non
face-to face txns.

25% for Beauty Salons
10% for all other

authorization required
Magnetic stripe data
not required

Railway categories require
enhanced data
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.43% + USD 0.05 | Insurance (5960, 6300) 3 10% Electronic N/A
Core Value authorization required
Merit 1 - Insurance Magnetic stripe data
not required
Consumer Credit 1.10% + USD 0.00 | Real Estate (6513) 3 10% Electronic N/A
Core Value authorization required
Merit 1 — Real Estate Magnetic stripe data
not required
Consumer Credit 1.58% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Electronic The transaction must be

Core Value

Merit 3—Base

(5541), Automated Fuel
Dispenser (5542), Utilities
(4900), Automobile/Vehicle
Rental (3351-3500, 7512, 7513, or
7519), and Lodging (3501-3999
or 7011).

Bar, Fast Food, and
Limo/Taxi

25% for Beauty Salons
10% for all other

authorization required
Magnetic stripe data
required

face-to-face

Airline and Passenger
Railway categories require
enhanced data

©2012 MasterCard

Rates and Criteria Effective as of October 2012

13 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Core Value

Merit 3—Tier 1

(5541) and Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

and Fast Food
10% for all other

authorization required
Magnetic stripe data
required

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.43% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Bar | Electronic The transaction must be

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.8
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Core Value

Merit 3—Tier 2

(5541) and Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

and Fast Food
10% for all other

authorization required
Magnetic stripe data
required

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.48% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Bar | Electronic The transaction must be

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.25
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
Core Value

Merit 3—Tier 3

1.55% + USD 0.10

All except Service Stations
(5541), Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

2

N/A for Restaurant, Bar
and Fast Food

10% for all other

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit
Core Value

Passenger Transport

1.75% + USD 0.10

Airline (3000-3299, 4511)

N/A

Electronic
authorization required

Magnetic stripe data
not required

Enhanced data required
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Core Value

Service Industries

Cable/Pay Television (4899)

authorization required

Magnetic stripe data
must not be present

Interchange Qualified Categories (MCC) Authoriza_tion Autht_)rization and Magnetic S_tripe Ac_lditional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.90% + USD 0.00 | Service Stations (5541) and 2 N/A Electronic N/A
Core Value (USD 0.95 Automated Fuel Dispenser authorization required
Petroleum maximum) (5542) Magnetic stripe data
required unless a
transponder was used
Consumer Credit 1.55% + USD 0.10 | Tax Payments (9311), Fines 3 10% Electronic Passenger Railway category
Core Value (9222), Court Costs (9211), Bail authorization required | requires enhanced data
Public Sector and Bond Payments (9223), Magnetic stripe data
Government Services (9399), not required
Transportation—Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government Only
(9402)
Consumer Credit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments

transaction
Merchant registration
required

The transaction must not be
face-to-face
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.48% + USD 0.10 | Supermarket (5411) 2 10% Electronic The transaction must be
Core Value authorization required | face-to-face
Supermarket—Base Magnetic stripe data
required
Consumer Credit 1.07% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

Core Value

Supermarket—Tier 1

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 6
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.15% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

Core Value

Supermarket—Tier 2

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
Core Value

Supermarket—Tier 3

1.22% + USD 0.05

Supermarket (5411)

2

10%

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant 1D

Consumer Credit
Core Value

Lodging and Auto

Rental

1.58% + USD 0.10

Lodging, Vehicle Rental and
Cruise Line MCCs

N/A

Electronic
authorization required
Magnetic stripe data
not required

Lodging and Vehicle Rental
categories require enhanced
data
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Core Value

Warehouse—Base

Stations (5541) and Automated
Fuel Dispenser (5542)

authorization required
Magnetic stripe data
not required

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 0.00% + USD 0.65 | Utilities (4900) 2 10% Electronic Commercial Business and
Core Value Commercial authorization required | Business World products
Utilities Business & Magnetic stripe data can qualify

Business World not required

0.00% + USD 1.50
Consumer Credit 0.90% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

required
Commercial products can
qualify
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
Core Value

Warehouse—Tier 1

0.60% + USD 0.00

Warehouse (5300), Service
Stations (5541) and Automated
Fuel Dispenser (5542)

2

10%

Electronic
authorization required
Magnetic stripe data
not required

Merchant registration
required

Commercial products can
qualify

Requires at least USD 3.0
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Warehouse rate
in Oct’'10-Sept'11

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit

Refund Group 2

2.09% + USD 0.00

MO/TO, Utilities and Travel
Agencies

N/A

N/A

Authorization not
required

Magnetic stripe data
not required

Payable to the acquirer
from the issuer
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Core Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Core Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Refund Group 5

Appliance, Interior Furnishing,
Vehicles, Quasi Cash, Food
Stores/Warehouse and Lodging

required
Magnetic stripe data
not required

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying

Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.95% + USD 0.00 | Professional Services, Drug N/A N/A Authorization not Payable to the acquirer
Refund Group 3 Store, Recreation, Education, required from the issuer

Repairs Shops, Other Services, Magnetic stripe data

Restaurants/Bars and Airline not required
Consumer Credit 1.82% + USD 0.00 | Other Retail, Gas Stations, N/A N/A Authorization not Payable to the acquirer
Refund Group 4 Hardware, Healthcare, required from the issuer

Sporting—Toy Stores, Discount Magnetic stripe data

Stores, Clothing Stores, Other not required

Transport and Vehicle Rental
Consumer Credit 1.73% + USD 0.00 | Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.95% + USD 0.10 | All N/A N/A Electronic N/A
Enhanced Value authorization required
Standard Magnetic stripe data
not required

Consumer Credit 1.90% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Electronic For transactions with MCC
Enhanced Value Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Base Stores (5331) and Motion Picture required unless a less than USD 25

Theaters (7832) transponder was used
Consumer Credit 1.35% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC
Enhanced Value Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Tier One Stores (5331) and Motion Picture required unless 2 less than USD 25

Theaters (7832) transponder was used
Consumer Credit 1.83% + USD 0.10 | All except Utilities (4900), 2 N/A Electronic This is an Internet

Enhanced Value

Full UCAF

Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
Lodging (3501-3999 or 7011),
and Cruise (4411).

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer

T&E categories require
enhanced data
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.04% + USD 0.10 | Retail and Restaurant (5812, 2 N/A for Restaurant, Bar | Electronic The transaction must be
Enhanced Value 5813, 5814) and Fast Food authorization required | face-to-face with failed
Key-Entered 10% for all other Magnetic stripe data attempt at reading the
not required magnetic stripe data
Consumer Credit 1.73% + USD 0.10 | All except Utilities (4900), 2 N/A Electronic This is an Internet
Enhanced Value Automobile/Vehicle Rental authorization required | transaction
Merchant UCAF (3351-3500, 7512, 7513, or 7519), Magnetic stripe data UCAF enabled by Merchant
Lodgi 01- 011 .
© gmg.FSS 3999 or 7011), not required and T&E categories require
and Cruise (4411). Electronic Commerce | anhanced data
identifiers must be
present
Consumer Credit 2.04% + USD 0.10 | All except Utilities (4900) 3 N/A for Restaurant, Electronic Airline and Passenger
Enhanced Value Bar, Fast Food, authorization required | Railway categories require
Merit 1 Limo/Taxi and non Magnetic stripe data enhanced data
face-to face txns. not required
25% for Beauty Salons
10% for all other
Consumer Credit 1.43% + USD 0.05 | Insurance (5960, 6300) 3 10% Electronic N/A

Enhanced Value

Merit 1 - Insurance

authorization required
Magnetic stripe data
not required
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.10% + USD 0.00 | Real Estate (6513) 3 10% Electronic N/A
Enhanced Value authorization required
Merit 1 — Real Estate Magnetic stripe data
not required
Consumer Credit 1.73% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Electronic The transaction must be

Enhanced Value

Merit 3—DBase

(5541), Automated Fuel
Dispenser (5542), Utilities
(4900), Automobile/Vehicle
Rental (3351-3500, 7512, 7513, or
7519), and Lodging (3501-3999
or 701D).

Bar, Fast Food, and
Limo/Taxi

25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Airline and Passenger
Railway categories require
enhanced data

©2012 MasterCard

Rates and Criteria Effective as of October 2012

26 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.




Case 1:.05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 182 of 401 PagelD #:

MasterCard U.S. and Interregional Intérchange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Enhanced Value

Merit 3—Tier 1

(5541) and Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

and Fast Food
10% for all other

authorization required
Magnetic stripe data
required

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.43% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Bar | Electronic The transaction must be

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.48% + USD 0.10 | All except Service Stations 2 N/A for Restaurant, Bar | Electronic The transaction must be

Enhanced Value

Merit 3—Tier 2

(5541) and Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

and Fast Food
10% for all other

authorization required

Magnetic stripe data
required

face-to-face
Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.25
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
Enhanced Value

Merit 3—Tier 3

1.55% + USD 0.10

All except Service Stations
(5541) and Automated Fuel
Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
701D).

2

N/A for Restaurant, Bar
and Fast Food

10% for all other

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
or World Elite Merit 3 rate
in Oct’'10-Sept’'11l

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit
Enhanced Value

Passenger Transport

1.90% + USD 0.10

Airline (3000-3299, 4511)

N/A

Electronic
authorization required

Magnetic stripe data
not required

Enhanced data required
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U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Enhanced Value

Service Industries

Cable/Pay Television (4899)

authorization required

Magnetic stripe data
must not be present

Interchange Qualified Categories (MCC) Authoriza_tion Autht_)rization and Magnetic S_tripe Ac_lditional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.90% + USD 0.00 | Service Stations (5541) and 2 N/A Electronic N/A
Enhanced Value (USD 0.95 Automated Fuel Dispenser authorization required
Petroleum maximum) (5542) Magnetic stripe data
required unless a
transponder was used
Consumer Credit 1.55% + USD 0.10 | Tax Payments (9311), Fines 3 10% Electronic Passenger Railway category
Enhanced Value (9222), Court Costs (9211), Bail authorization required | requires enhanced data
Public Sector and Bond Payments (9223), Magnetic stripe data
Government Services (9399), not required
Transportation—Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government Only
(9402)
Consumer Credit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments

transaction
Merchant registration
required

The transaction must not be
face-to-face

©2012 MasterCard

Rates and Criteria Effective as of October 2012

30 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.




Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 186 of 401 PagelD #:

MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.48% + USD 0.10 | Supermarket (5411) 2 10% Electronic The transaction must be
Enhanced Value authorization required | face-to-face
Supermarket—Base Magnetic stripe data
required
Consumer Credit 1.07% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

Enhanced Value

Supermarket—Tier 1

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 6
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Qualified Categories (MCC) Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.15% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

Enhanced Value

Supermarket—Tier 2

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Enhanced Value

Utilities

authorization required

Magnetic stripe data
not required

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying

Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes

Consumer Credit 1.22% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

Enhanced Value authorization required | face-to-face

Supermarket—Tier 3 Magnetic stripe data Requires at least USD 750

required million in combined

Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit 1.80% + USD 0.10 | Lodging, Vehicle Rental and 2 N/A Electronic Lodging and Vehicle Rental

Enhanced Value Cruise Line MCCs authorization required | categories require enhanced

Lodging and Auto Magnetic stripe data data

Rental not required

Consumer Credit 0.00% + USD 0.65 | Utilities (4900) 2 10% Electronic
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MasterCard U.S. and Interregional Intéf¢hange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Refund Group 2

Agencies

required

Magnetic stripe data
not required

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying

Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes

Consumer Credit 0.90% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

Enhanced Value Stations (5541) and Automated authorization required | required

Warehouse—Base Fuel Dispenser (5542) Magnetic stripe data

not required

Consumer Credit 0.60% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

Enhanced Value Stations (5541) and Automated authorization required | required

Warehouse—Tier 1 Fuel Dispenser (5542) Magnetic stripe data Requires at least USD 3.0

not required billion in combined

Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Warehouse rate
in Oct’10-Sept'11
Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit 2.09% + USD 0.00 | MO/TO, Utilities and Travel N/A N/A Authorization not Payable to the acquirer

from the issuer
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Credit Enhanced Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit Enhanced Value cards issued in the U.S., including: MasterCard® Standard Card, Gold MasterCard® Card, and Platinum MasterCard® Card.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Refund Group 5

Appliance, Interior Furnishing,
Vehicles, Quasi Cash, Food
Stores/Warehouse and Lodging

required
Magnetic stripe data
not required

Interchange Qualified Categories (MCC) Authorlza_tlon Autht_)rlzatlon and Magnetic S_trlpe Ac_ldlt!onal Qualifying

Program Name Rate and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.95% + USD 0.00 | Professional Services, Drug N/A N/A Authorization not Payable to the acquirer
Refund Group 3 Store, Recreation, Education, required from the issuer

Repairs Shops, Other Services, Magnetic stripe data

Restaurants/Bars and Airline not required
Consumer Credit 1.82% + USD 0.00 | Other Retail, Gas Stations, N/A N/A Authorization not Payable to the acquirer
Refund Group 4 Hardware, Healthcare, required from the issuer

Sporting—Toy Stores, Discount Magnetic stripe data

Stores, Clothing Stores, Other not required

Transport and Vehicle Rental
Consumer Credit 1.73% + USD 0.00 | Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer

©2012 MasterCard

Rates and Criteria Effective as of October 2012

35 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.




Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 191 of 401 PagelD #:
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U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.95% + USD 0.10 | All N/A N/A Authorization not N/A
World required
Standard Magnetic stripe data
not required

Consumer Credit 2.00% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC
World Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Stores (5331) and Motion Picture required unless a less than USD 25

Theaters (7832) transponder was used
Consumer Credit 1.45% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC
World Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Tier One Stores (5331) and Motion Picture required unless 2 less than USD 25

Theaters (7832) transponder was used
Consumer Credit 1.87% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet

World
Full UCAF

4511), Vehicle Rental (3351-

3500, 7512, 7513, 7519), Lodging

(3501-3999, 7011), Passenger
Railway (4112), Cruise Line
(4411), Travel Agencies (4722),
Restaurant (5812, 5813, 5814)
and Utilities (4900)

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer credit
World MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.05% + USD 0.10 | Retail and Restaurant (5813, 2 N/A for Bar and Fast Electronic The transaction must be
World 5814) Food authorization required | face-to-face with failed
Key-Entered 10% for all other Magnetic stripe data attempt at reading the
not required magnetic stripe data

Consumer Credit 1.77% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet
World 4511), Vehicle Rental (3351- authorization required | transaction
Merchant UCAF 3500, 7512, 7513, 7519), Lodging Magnetic stripe data UCAF enabled by Merchant

(3501-3999, 7011), Passenger not required and

Railway (4112), Cruise Line Electronic Commerce

(4411), Travel Agencies (4722), identifiers must be

Restaurant (5812, 5813, 5814) present

and Utilities (4900)
Consumer Credit 2.05% + USD 0.10 | All except Airline (3000-3299, 3 N/A for Restaurant, Electronic N/A
World 4511), Vehicle Rental (3351- Bar, Fast Food, authorization required
Merit 1 3500, 7512, 7513, 7519), Lodging Limo/Taxi and non Magnetic stripe data

(3501-3999, 7011), Passenger face-to face txns. not required

Railway (4112), Cruise Line 25% for Beauty Salons

4411), Travel A ies (4722

(441D, Travel Agencies (4722), 10% for all other

Restaurant (5812) and Utilities

(4900)
Consumer Credit 1.43% + USD 0.05 | Insurance (5960, 6300) 3 10% Electronic N/A

World

Merit 1 - Insurance

authorization required

Magnetic stripe data
not required
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U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer credit
World MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.10% + USD 0.00 | Real Estate (6513) 3 10% Electronic N/A
World authorization required
Merit 1 — Real Estate Magnetic stripe data
not required
Consumer Credit 1.77% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Restaurant, Electronic The transaction must be

World
Merit 3—DBase

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541),
Automated Fuel Dispenser
(5542) and Utilities (4900)

Bar, Fast Food, and
Limo/Taxi

25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face
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U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.53% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World
Merit 3—Tier 1

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.58% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World
Merit 3—Tier 2

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.25
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.65% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be
World 4511), Vehicle Rental (3351- Food authorization required | face-to-face
Merit 3—Tier 3 3500, 7512, 7513, 7519), Lodging 10% for all other Magnetic stripe data Only retail and restaurant
(3501-3999, 7011), Passenger required MCCs may qualify.
Railway (4112), Travel Agencies .
(4722),y Restaurant (5812)% Requires at least USD 750
- . - million in combined
Service Stations (5541) and i
. Consumer Credit Core
Automated Fuel Dispenser
(5542) Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
Consumer Credit 2.00% + USD 0.00 | Service Stations (5541) and 2 N/A Electronic N/A

World

Petroleum

(USD 0.95
maximum)

Automated Fuel Dispenser
(5542)

authorization required

Magnetic stripe data
required unless a
transponder was used
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U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.55% + USD 0.10 | Tax Payments (9311), Fines 3 10% Electronic Passenger Railway category
World (9222), Court Costs (9211), Bail authorization required | requires enhanced data
Public Sector and Bond Payments (9223), Magnetic stripe data
Government Services (9399), not required
Transportation — Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government Only
(9402)
Consumer Credit 1.73% + USD 0.10 | Restaurant (5812) 2 N/A Electronic The transaction must be
World authorization required | face-to-face
Restaurant Magnetic stripe data Transaction amount must
required be equal to or less than
USD 60
Consumer Credit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments
World Cable/Pay Television (4899) authorization required | transaction
Service Industries Magnetic stripe data Merchant registration
must not be present required
The transaction must not be
face-to-face
Consumer Credit 1.58% + USD 0.10 | Supermarket (5411) 2 10% Electronic The transaction must be

World

Supermarket—Base

authorization required
Magnetic stripe data
required

face-to-face
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.07% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

World

Supermarket—Tier 1

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 6
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéf¢hange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.25% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

World

Supermarket—Tier 2

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.

World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
World

Supermarket—Tier 3

1.32% + USD 0.05

Supermarket (5411)

2

10%

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant 1D

Consumer Credit
World

T&E

2.30% + USD 0.10

Airline (3000-3299, 4511),
Vehicle Rental (3351-3500, 7512,
7513, 7519), Lodging (3501-3999,
7011), Cruise Line (4411), Travel
Agencies (4722) and Restaurant
(5812)

N/A

Electronic
authorization required
Magnetic stripe data
not required

Airline, Lodging and Vehicle
Rental categories require
enhanced data
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.
World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

World

Warehouse—Tier 1

Stations (5541) and Automated
Fuel Dispenser (5542)

authorization required

Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 0.00% + USD 0.65 | Utilities (4900) 2 10% Electronic
World authorization required
Utilities Magnetic stripe data

not required
Consumer Credit 0.90% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration
World Stations (5541) and Automated authorization required | required
Warehouse—Base Fuel Dispenser (5542) Magnetic stripe data

not required
Consumer Credit 0.60% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

required

Requires at least USD 3.0
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Warehouse rate
in Oct’10-Sept'11

Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Cards

The following World MasterCard® interchange rate programs apply to transactions acquired in the U.S.
World MasterCard Cards issued in the U.S.

that are initiated with consumer credit

Number of
Days Between

Permitted Variance
Between the

Authorization and

World
Refund Group 5

Appliance, Interior Furnishing,
Vehicles, Quasi Cash and Food
Stores/Warehouse

required

Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.42% + USD 0.00 | Airline, Vehicle Rental, Cruise N/A N/A Authorization not Payable to the acquirer
World Line, Lodging, Passenger required from the issuer
Refund Group 1 Railway, Restaurant (5812) and Magnetic stripe data
Travel Agencies not required
Consumer Credit 2.09% + USD 0.00 | MO/TO and Utilities N/A N/A Authorization not Payable to the acquirer
World required from the issuer
Refund Group 2 Magnetic stripe data
not required
Consumer Credit 1.95% + USD 0.00 | Professional Services, Drug N/A N/A Authorization not Payable to the acquirer
World Store, Recreation, Education, required from the issuer
Refund Group 3 Repairs Shops, Other Services, Magnetic stripe data
Fast Food and Bars not required
Consumer Credit 1.82% + USD 0.00 | Other Retail, Gas Stations, N/A N/A Authorization not Payable to the acquirer
World Hardware, Healthcare, required from the issuer
Refund Group 4 Sporting—Toy Stores, Discount Magnetic stripe data
Stores, Clothing Stores, Other not required
Transport [except Passenger
Railways (4112) and Cruise Lines
(441D))
Consumer Credit 1.73% + USD 0.00 | Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer
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MasterCard U.S. and Interregional Intéféhange Rate Programs

MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Number of
Days Between

Permitted Variance
Between the

Authorization and

World High Value
Convenience
Purchases Tier 1

Fast Food (5814), Miscellaneous
Food Stores (5499), Variety
Stores (5331) and Motion Picture
Theaters (7832)

10% for all other

authorization required

Magnetic stripe data
required unless a
transponder was used

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 3.25% + USD 0.10 | All N/A N/A Authorization not N/A
World High Value required
Standard Magnetic stripe data
not required
Consumer Credit 2.30% + USD 0.10 | Airline (3000-3299, 4511) 3 N/A Electronic Requires enhanced data
World High Value authorization required
Airline Magnetic stripe data
not required
Consumer Credit 2.00% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC
World High Value Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Base Stores (5331) and Motion Picture required unless a less than USD 25
Theaters (7832) transponder was used
Consumer Credit 1.60% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC

4121, the transaction
amount must be equal to or
less than USD 25
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.30% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet
World High Value Full 4511), Vehicle Rental (3351- authorization required | transaction
UCAF 3500, 7512, 7513, 7519), Lodging Magnetic stripe data UCAF enabled by the
(3501-3999, 7011), Passenger not required and Merchant and the
Railway (4112), Cruise Line Electronic Commerce | cardholder is authenticated
(4411), Travel Agencies (4722), identifiers must be by the Issuer
Restaurant (5812, 5813, 5814) present
and Utilities (4900)
Consumer Credit 2.50% + USD 0.10 | Retail and Restaurant (5813, 2 N/A for Bar and Fast Electronic The transaction must be
World High Value 5814) Food authorization required | face-to-face with failed
Key-Entered 10% for all other Magnetic stripe data attempt at reading the
not required magnetic stripe data
Consumer Credit 2.20% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet

World High Value
Merchant UCAF

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Cruise Line
(4411), Travel Agencies (4722),
Restaurant (5812, 5813, 5814)
and Utilities (4900)

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by Merchant
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U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.50% + USD 0.10 | All except Airline (3000-3299, 3 N/A for Restaurant, Electronic N/A
World High Value 4511), Vehicle Rental (3351- Bar, Fast Food, authorization required
Merit 1 3500, 7512, 7513, 7519), Lodging Limo/Taxi and non Magnetic stripe data

(3501-3999, 7011), Passenger face-to face txns. not required

Railway (4112), Cruise Line 25% for Beauty Salons

(4411), Travel Agencies (4722)

’ ’ 10% for all oth

Restaurant (5812) and Utilities o rorat other

(4900)
Consumer Credit 2.20% + USD 0.10 | Insurance (5960, 6300) 3 10% Electronic N/A
World High Value authorization required
Merit 1 - Insurance Magnetic stripe data

not required
Consumer Credit 2.20% + USD 0.10 | Real Estate (6513) 3 10% Electronic N/A
World High Value authorization required
Merit 1 — Real Estate Magnetic stripe data
not required

Consumer Credit 2.20% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Restaurant, Electronic The transaction must be

World High Value
Merit 3—Base

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541),
Automated Fuel Dispenser
(5542) and Utilities (4900)

Bar, Fast Food, and
Limo/Taxi

25% for Beauty Salons
10% for all other

authorization required
Magnetic stripe data
required

face-to-face
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U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.05% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World High Value
Merit 3—Tier 1

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.10% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World High Value
Merit 3—Tier 2

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.25
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.15% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be
World High Value 4511), Vehicle Rental (3351- Food authorization required | face-to-face
Merit 3—Tier 3 3500, 7512, 7513, 7519), Lodging 25% for Beauty Salons | Magnetic stripe data Only retail and restaurant
(3501-3999, 7011), Passenger 10% for all other required MCCs may qualify.
Railway (4112), Travel Agencies Requires at least USD 750
(4722), Restaurant (5812), e . '
Service Stations (5541) and million in cornb.med
. Consumer Credit Core
Automated Fuel Dispenser
(5542) Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
Consumer Credit 2.00% + USD 0.00 | Service Stations (5541) and 2 N/A Electronic N/A

World High Value
Petroleum

(USD 0.95
maximum)

Automated Fuel Dispenser
(5542)

authorization required

Magnetic stripe data
required unless a
transponder was used
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MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Number of
Days Between

Permitted Variance
Between the

Authorization and

World High Value

Service Industries

Cable/Pay Television (4899)

authorization required

Magnetic stripe data
must not be present

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.55% + USD 0.10 | Tax Payments (9311), Fines 3 10% Electronic Passenger Railway category
World High Value (9222), Court Costs (9211), Bail authorization required | requires enhanced data
Public Sector and Bond Payments (9223), Magnetic stripe data
Government Services (9399), not required
Transportation — Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government Only
(9402)
Consumer Credit 2.20% + USD 0.10 | Restaurant (5812) 2 N/A Electronic The transaction must be
World High Value authorization required | face-to-face
Restaurant Magnetic stripe data Transaction amount must
required be equal to or less than
USD 60
Consumer Credit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments

transaction

Merchant registration
required

The transaction must not be
face-to-face
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MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Number of
Days Between

Permitted Variance
Between the

Authorization and

World High Value

Supermarket—Tier 1

authorization required

Magnetic stripe data
required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.90% + USD 0.10 | Supermarket (5411) 2 10% Electronic The transaction must be
World High Value authorization required | face-to-face
Supermarket - Base Magnetic stripe data
required
Consumer Credit 1.07% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

face-to-face

Requires at least USD 6
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World or World Elite
Supermarket rate in Oct’10-
Sept'll

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.25% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

World High Value

Supermarket—Tier 2

authorization required

Magnetic stripe data
required

face-to-face

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World or World Elite
Supermarket rate in Oct’10-
Sept'll

Requires a MasterCard
approved and assigned
Merchant ID

©2012 MasterCard

Rates and Criteria Effective as of October 2012

56 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.




Case 1:.05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 212 of 401 PagelD #:

MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

MasterCard.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
World High Value

Supermarket—Tier 3

1.32% + USD 0.05

Supermarket (5411)

2

10%

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World or World Elite
Supermarket rate in Oct’10-
Sept'll

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit
World High Value

T&E

2.75% + USD 0.10

Vehicle Rental (3351-3500, 7512,
7513, 7519), Lodging (3501-3999,
7011), Cruise Line (4411), Travel
Agencies (4722) and Restaurant
(5812)

N/A

Electronic
authorization required
Magnetic stripe data
not required

Lodging and Vehicle Rental
categories require enhanced
data
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MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Number of
Days Between

Permitted Variance
Between the

Authorization and

World High Value

Warehouse — Base

Stations (5541) and Automated
Fuel Dispenser (5542)

authorization required

Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.00% + USD 0.00 | Airline (3000-3299, 4511), 3 N/A Electronic Airline, Lodging and Vehicle
World High Value Vehicle Rental (3351-3500, 7512, authorization required | Rental categories require
T&E Large Ticket 7513, 7519), Lodging (3501-3999, Magnetic stripe data enhanced data

701D), Cruise Line (4411), Travel not required Transaction amount must be

Agencies (4722) and Restaurant equal to or greater than

(5812) USD 2,500
Consumer Credit 0.00% + USD 0.75 | Utilities (4900) 2 10% Electronic
World High Value authorization required
Utilities Magnetic stripe data

not required

Consumer Credit 0.90% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

required
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MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
World High Value

Warehouse — Tier 1

0.60% + USD 0.00

Warehouse (5300), Service
Stations (5541) and Automated
Fuel Dispenser (5542)

2

10%

Electronic
authorization required
Magnetic stripe data
not required

Merchant registration
required

Requires at least USD 3.0
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Warehouse rate
in Oct’10-Sept’11

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Credit
World High Value

Refund Group 1

2.42% + USD 0.00

Airline, Vehicle Rental, Cruise
Line, Lodging, Passenger
Railway, Restaurant (5812) and
Travel Agencies

N/A

N/A

Authorization not
required

Magnetic stripe data
not required

Payable to the acquirer
from the issuer
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MasterCard.

U.S. Interchange Rates
MasterCard Consumer Credit World High Value Cards

The following consumer credit interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard consumer
credit World High Value cards issued in the U.S. including: MasterCard® World Card. MasterCard World High Value cards must be qualified by

Number of
Days Between

Permitted Variance
Between the

Authorization and

World High Value
Refund Group 5

Appliance, Interior Furnishing,
Vehicles, Quasi Cash and Food
Stores/Warehouse

required
Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.09% + USD 0.00 | MO/TO and Utilities N/A N/A Authorization not Payable to the acquirer
World High Value required from the issuer
Refund Group 2 Magnetic stripe data
not required
Consumer Credit 1.95% + USD 0.00 | Professional Services, Drug N/A N/A Authorization not Payable to the acquirer
World High Value Store, Recreation, Education, required from the issuer
Refund Group 3 Repairs Shops, Other Services, Magnetic stripe data
Fast Food and Bars not required
Consumer Credit 1.82% + USD 0.00 | Other Retail, Gas Stations, N/A N/A Authorization not Payable to the acquirer
World High Value Hardware, Healthcare, Sporting required from the issuer
Refund Group 4 — Toy Stores, Discount Stores, Magnetic stripe data
Clothing Stores, Other Transport not required
[except Passenger Railways
(4112) and Cruise Lines (4411)]
Consumer Credit 1.73% + USD 0.00 | Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer
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U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 3.25% + USD 0.10 | All N/A N/A Authorization not N/A
World Elite Standard required
Magnetic stripe data
not required
Consumer Credit 2.30% + USD 0.10 | Airline (3000-3299, 4511) 3 N/A Electronic Requires enhanced data
World Elite Airline authorization required
Magnetic stripe data
not required
Consumer Credit 2.00% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC
World Elite Fast Food (5814), Miscellaneous 10% for all other authorization required | 4121, the transaction
Convenience Food Stores (5499), Variety Magnetic stripe data amount must be equal to or
Purchases Base Stores (5331) and Motion Picture required unless a less than USD 25
Theaters (7832) transponder was used
Consumer Credit 1.60% + USD 0.00 | Limousines and Taxis (4121), 2 N/A for Fast Food Electronic For transactions with MCC

World Elite
Convenience
Purchases Tier One

Fast Food (5814), Miscellaneous
Food Stores (5499), Variety
Stores (5331) and Motion Picture
Theaters (7832)

10% for all other

authorization required

Magnetic stripe data
required unless a

transponder was used

4121, the transaction
amount must be equal to or
less than USD 25
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U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.30% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet
World Elite Full UCAF 4511), Vehicle Rental (3351- authorization required | transaction
3500, 7512, 7513, 7519), Lodging Magnetic stripe data UCAF enabled by the
(3501-3999, 7011), Passenger not required and Merchant and the
Railway (4112), Cruise Line Electronic Commerce | cardholder is authenticated
(4411), Travel Agencies (4722), identifiers must be by the Issuer
Restaurant (5812, 5813, 5814) present
and Utilities (4900)
Consumer Credit 2.50% + USD 0.10 | Retail and Restaurant (5813, 2 N/A for Bar and Fast Electronic The transaction must be
World Elite Key- 5814) Food authorization required | face-to-face with failed
Entered 10% for all other Magnetic stripe data attempt at reading the
not required magnetic stripe data
Consumer Credit 2.20% + USD 0.10 | All except Airline (3000-3299, 2 N/A Electronic This is an Internet

World Elite
Merchant UCAF

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Cruise Line
(4411), Travel Agencies (4722),
Restaurant (5812, 5813, 5814)
and Utilities (4900)

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by Merchant

©2012 MasterCard

Rates and Criteria Effective as of October 2012

62 of 131

This document includes MasterCard U.S. and Interregional interchange rate tables and key qualifying criteria; additional business and processing criteria may apply. In the event of any discrepancy
between the rates and criteria found in this document and those rates and criteria MasterCard deems to be the official rates and criteria, the official rates and criteria will apply.




Case 1:.05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 218 of 401 PagelD #:

MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.50% + USD 0.10 | All except Airline (3000-3299, 3 N/A for Restaurant, Electronic N/A
World Elite 4511), Vehicle Rental (3351- Bar, Fast Food, authorization required
Merit 1 3500, 7512, 7513, 7519), Lodging Limo/Taxi and non Magnetic stripe data

(3501-3999, 7011), Passenger face-to face txns. not required

Railway (4112), Cruise Line 25% for Beauty Salons

(4411), Travel Agencies (4722)

’ ’ 10% for all oth

Restaurant (5812) and Utilities o rorat other

(4900)
Consumer Credit 2.20% + USD 0.10 | Insurance (5960, 6300) 3 10% Electronic N/A
World Elite Merit 1 - authorization required
Insurance Magnetic stripe data

not required
Consumer Credit 2.20% + USD 0.10 | Real Estate (6513) 3 10% Electronic N/A
World Elite authorization required
Merit 1 — Real Estate Magnetic stripe data
not required

Consumer Credit 2.20% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World Elite
Merit 3—Base

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541),
Automated Fuel Dispenser
(5542) and Utilities (4900)

Food
25% for Beauty Salons
10% for all other

authorization required
Magnetic stripe data
required

face-to-face
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U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.05% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World Elite
Merit 3—Tier 1

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.10% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

World Elite
Merit 3—Tier 2

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Travel Agencies
(4722), Restaurant (5812),
Service Stations (5541) and
Automated Fuel Dispenser
(5542)

Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least USD 1.25
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.15% + USD 0.10 | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be
World Elite 4511), Vehicle Rental (3351- Food authorization required | face-to-face
Merit 3—Tier 3 3500, 7512, 7513, 7519), Lodging 25% for Beauty Salons | Magnetic stripe data Only retail and restaurant
(3501-3999, 7011), Passenger 10% for all other required MCCs may qualify.
Railway (4112), Travel Agencies Requires at least USD 750
(4722), Restaurant (5812), e . '
Service Stations (5541) and million in cornb.med
. Consumer Credit Core
Automated Fuel Dispenser
(5542) Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Merit 3 rate in
Oct’'10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
Consumer Credit 2.00% + USD 0.00 | Service Stations (5541) and 2 N/A Electronic N/A

World Elite Petroleum

(USD 0.95
maximum)

Automated Fuel Dispenser
(5542)

authorization required

Magnetic stripe data
required unless a
transponder was used
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.55% + USD 0.10 | Tax Payments (9311), Fines 3 10% Electronic Passenger Railway category
World Elite (9222), Court Costs (9211), Bail authorization required | requires enhanced data
Public Sector and Bond Payments (9223), Magnetic stripe data
Government Services (9399), not required
Transportation — Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government Only
(9402)
Consumer Credit 2.20% + USD 0.10 | Restaurant (5812) 2 N/A Electronic The transaction must be
World Elite authorization required | face-to-face
Restaurant Magnetic stripe data Transaction amount must
required be equal to or less than
USD 60
Consumer Credit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments
World Elite Cable/Pay Television (4899) authorization required | transaction
Service Industries Magnetic stripe data Merchant registration
must not be present required
The transaction must not be
face-to-face
Consumer Credit 1.90% + USD 0.10 | Supermarket (5411) 2 10% Electronic The transaction must be

World Elite

Supermarket - Base

authorization required
Magnetic stripe data
required

face-to-face
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.07% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

World Elite

Supermarket—Tier 1

authorization required
Magnetic stripe data
required

face-to-face

Requires at least USD 6
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 1.25% + USD 0.05 | Supermarket (5411) 2 10% Electronic The transaction must be

World Elite

Supermarket—Tier 2

authorization required
Magnetic stripe data
required

face-to-face

Requires at least USD 2
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
World Elite

Supermarket—Tier 3

1.32% + USD 0.05

Supermarket (5411)

2

10%

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Requires at least USD 750
million in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Supermarket
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant 1D

Consumer Credit
World Elite

T&E

2.75% + USD 0.10

Vehicle Rental (3351-3500, 7512,
7513, 7519), Lodging (3501-3999,
7011), Cruise Line (4411), Travel
Agencies (4722) and Restaurant
(5812)

N/A

Electronic
authorization required
Magnetic stripe data
not required

Lodging and Vehicle Rental
categories require enhanced
data
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MasterCard U.S. and Interregional IntéFféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

World Elite

Warehouse — Base

Stations (5541) and Automated
Fuel Dispenser (5542)

authorization required

Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.00% + USD 0.00 | Airline (3000-3299, 4511), 3 N/A Electronic Airline, Lodging and Vehicle
World Elite Vehicle Rental (3351-3500, 7512, authorization required | Rental categories require
T&E Large Ticket 7513, 7519), Lodging (3501-3999, Magnetic stripe data enhanced data

701D), Cruise Line (4411), Travel not required Transaction amount must be

Agencies (4722) and Restaurant equal to or greater than

(5812) USD 2,500
Consumer Credit 0.00% + USD 0.75 | Utilities (4900) 2 10% Electronic
World Elite authorization required
Utilities Magnetic stripe data

not required

Consumer Credit 0.90% + USD 0.00 | Warehouse (5300), Service 2 10% Electronic Merchant registration

required
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MasterCard U.S. and Interregional IntéFféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Credit
World Elite

Warehouse — Tier 1

0.60% + USD 0.00

Warehouse (5300), Service
Stations (5541) and Automated
Fuel Dispenser (5542)

2

10%

Electronic
authorization required
Magnetic stripe data
not required

Merchant registration
required

Requires at least USD 3.0
billion in combined
Consumer Credit Core
Value, Enhanced Value,
World, World High Value
and World Elite MasterCard
volume processed through
GCMS that qualified for any
Consumer Credit Core
Value, Enhanced Value,
World, World High Value or
World Elite Warehouse rate
in Oct’10-Sept’11

Requires a MasterCard
approved and assigned
Merchant 1D

Consumer Credit
World Elite

Refund Group 1

2.42% + USD 0.00

Airline, Vehicle Rental, Cruise
Line, Lodging, Passenger
Railway, Restaurant (5812) and
Travel Agencies

N/A

N/A

Authorization not
required

Magnetic stripe data
not required

Payable to the acquirer
from the issuer
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard Consumer Credit World Elite Cards

The following World Elite™ MasterCard® interchange rate programs apply to transactions acquired in the U.S. that are initiated with consumer
credit World Elite MasterCard Cards issued in the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

World Elite Refund
Group 5

Appliance, Interior Furnishing,
Vehicles, Quasi Cash and Food
Stores/Warehouse

required
Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Credit 2.09% + USD 0.00 | MO/TO and Utilities N/A N/A Authorization not Payable to the acquirer
World Elite required from the issuer
Refund Group 2 Magnetic stripe data
not required
Consumer Credit 1.95% + USD 0.00 | Professional Services, Drug N/A N/A Authorization not Payable to the acquirer
World Elite Store, Recreation, Education, required from the issuer
Refund Group 3 Repairs Shops, Other Services, Magnetic stripe data
Fast Food and Bars not required
Consumer Credit 1.82% + USD 0.00 | Other Retail, Gas Stations, N/A N/A Authorization not Payable to the acquirer
World Elite Hardware, Healthcare, Sporting required from the issuer
Refund Group 4 — Toy Stores, Discount Stores, Magnetic stripe data
Clothing Stores, Other Transport not required
[except Passenger Railways
(4112) and Cruise Lines (4411)]
Consumer Credit 1.73% + USD 0.00 | Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer
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U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.90% + USD 0.25 | All N/A N/A Authorization not N/A
Standard required
Magnetic stripe data
not required
Consumer Debit 0.80% + USD 0.25 | Government (9211, 9222, 9223, 3 10% Electronic Passenger Railway category
Emerging Markets 9311, 9399), Cable (4899), authorization required | requires enhanced data
Education (8211, 8220, 8299), Magnetic stripe data
Insurance Services (5960, 6300), not required
Transportation — Commuter
(4111), Passenger Railway
(4112), Bridge and Road Fee,
Tolls (4784) and Postal
Services—Government only
(9402)
Consumer Debit 1.15% + USD 0.15 | All except Utilities (4900), 2 N/A Electronic This is an Internet

Full UCAF

Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
Lodging (3501-3999 or 7011),
Cruise (4411), Direct Marketing —
Insurance Services (5960) and
Insurance Sales (6300)

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer

T&E categories require
enhanced data
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit Consumer Debit Retail and Restaurant (5812, 2 N/A for Restaurant, Bar | Electronic The transaction must be
Key-Entered 1.60% + USD 0.15 | 5813, 5814 and Fast Food authorization required | face-to-face with failed
Consumer 10% for all other Magnetic stripe data attempt at reading the
Prenaid not required magnetic stripe data
1.76% + USD 0.20
Consumer Debit 1.05% + USD 0.15 | All except Utilities (4900, 2 N/A Electronic This is an Internet
Merchant UCAF Automobile/Vehicle Rental authorization required | transaction
(3351-3500, 7512, 7513, or 7519), Magnetic stripe data UCAF enabled by Merchant
Lodgi 501- 011 ; .,
© gmg'(Sj 3999 - 701D, not required and T&E categories require
anq Crg1se (4411), Direct . Electronic Commerce | ephanced data
Marketing — Insurance Services identifiers must be
(5960), Insurance Sales (6300) present
and Real Estate (6513)
Consumer Debit Consumer Debit All except Utilities (4900), Direct | 3 N/A for Restaurant, Electronic Airline and Passenger

Merit 1

1.60% + USD 0.15
Consumer
Prepaid

1.76% + USD 0.20

Marketing — Insurance Services
(5960) and Insurance Sales
(6300)

Bar, Fast Food,
Limo/Taxi and non
face-to face txns.

25% for Beauty Salons
10% for all other

authorization required
Magnetic stripe data
not required

Railway categories require
enhanced data
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MasterCard U.S. and Interregional IntéFféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.10% + USD 0.00 | Real Estate (6513) 3 10% Electronic N/A
Merit 1 — Real Estate authorization required
Magnetic stripe data
not required
Consumer Debit 1.05% + USD 0.15 | All except Automated Fuel 2 N/A for Restaurant, Bar | Electronic The transaction must be
Merit 3—Base Dispenser (5542), Utilities and Fast Food authorization required | face-to-face
(4900), Insurance Sales (6300), 25% for Beauty Salons | Magnetic stripe data Airline and Passenger
Real Estate (6513), 10% for all other required Railway categories require
Automobile/Vehicle Rental enhanced data
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011)..
Consumer Debit 0.70% + USD 0.15 | All except Automated Fuel 2 N/A for Restaurant, Bar | Electronic The transaction must be

Merit 3—Tier 1

Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
7011).

and Fast Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

face-to-face
Only retail and restaurant
MCCs may qualify.

Requires at least 750
million USD volume
processed through GCMS
that qualified for any

Consumer Debit Merit 3 rate

in Oct’10-Sept'11l
Requires a MasterCard

approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Merit 3—Tier 2

Dispenser (5542),
Automobile/Vehicle Rental
(3351-3500, 7512, 7513, or 7519),
and Lodging (3501-3999 or
701D).

and Fast Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.83% + USD 0.15 | All except Automated Fuel 2 N/A for Restaurant, Bar | Electronic The transaction must be

face-to-face

Only retail and restaurant
MCCs may qualify.

Requires at least 500 million
USD volume processed
through GCMS that
qualified for any Consumer
Debit Merit 3 rate in Oct'10-
Sept’'ll

Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.95% + USD 0.15 | All except Automated Fuel 2 N/A for Restaurant, Bar | Electronic The transaction must be
Merit 3—Tier 3 Dispenser (5542), and Fast Food authorization required | face-to-face
Automobile/Vehicle Rental 25% for Beauty Salons | Magnetic stripe data Only retail and restaurant
(3351-3500, 7512, 7513, or 7519), 10% for all other required MCCs may qualify.
and Lodging (3501-3999 or . s
2011) Requires at least 250 million
: USD volume processed
through GCMS that
qualified for any Consumer
Debit Merit 3 rate in Oct'10-
Sept’'ll
Requires a MasterCard
approved and assigned
Merchant 1D
Consumer Debit 1.60% + USD 0.15 | Airline (3000-3299, 4511) 9 N/A Electronic Enhanced data required
Passenger Transport authorization required
Magnetic stripe data
not required
Consumer Debit 0.70% + USD 0.17 | Automated Fuel Dispenser 2 N/A Electronic Card and cardholder must

Petroleum—CAT/AFD

(USD 0.95
maximum)

(5542)

authorization required
Magnetic stripe data
required

be present at the time of the
transaction
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MasterCard U.S. and Interregional IntéFféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Service Industries

Cable/Pay Television (4899)

authorization required
Magnetic stripe data
must not be present

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.70% + USD 0.17 | Service Stations (5541) 2 N/A Electronic N/A
Petroleum—Service (USD 0.95 authorization required
Stations maximum) Magnetic stripe data

required unless a

transponder was used
Consumer Debit 1.19% + USD 0.10 | Restaurants (5812) and Fast 2 N/A Electronic The transaction must be
Restaurant Food Restaurants (5814) authorization required | face-to-face

Magnetic stripe data

required unless a

transponder was used
Consumer Debit 1.15% + USD 0.05 | Telecommunications (4814), 2 10% Electronic This is a recurring payments

transaction

Merchant registration
required

The transaction must not be

face-to-face
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Small Ticket

Limousines & Taxi (4121), Bus
Lines (4131), Bridges and Road
Fees, Toll (4784), Misc. Food
Stores/ Convenience (5499),
Restaurants (5812), Fast Food
Restaurants (5814), News
Dealers and Newsstands (5994),
Laundry (7211), Dry Cleaners
(7216), Quick Copy,
Reproduction Services (7338),
Parking Lots & Garages (7523),
Car Washes (7542), Motions
Picture Theaters (7832), Video
Rental (7841) and Postal
Services-Government Only
(9402)

Fast Food
10% for all other

authorization required
Magnetic stripe data
required unless a
transponder was used

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.55% + USD 0.04 | Transportation (4111), 2 N/A for Restaurant and | Electronic Transaction amount must

be equal to or less than
USD 15
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Supermarket—Base

(USD 0.35
maximum)

authorization required
Magnetic stripe data
required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.30% + USD 0.03 | Transportation (4111), 2 N/A for Restaurant and | Electronic Transaction amount must
Small Ticket Tier 1 Limousines & Taxi (4121), Bus Fast Food authorization required | be equal to or less than
Lines (4131), Bridges and Road 10% for all other Magnetic stripe data UsSD 15
Fees, Toll (4784), Misc. Food required unless a
Stores/ Convenience (5499, transponder was used Requires at least 100 million
Restaurants (5812), Fast Food .
transactions processed
Restaurants (5814), News . ,
- through GCMS in Oct’10-
Dealers and Newsstands (5994), ,
Sept’11 that qualified for
Laundry (7211), Dry Cleaners o
. Consumer Debit Small
(7216), Quick Copy, .
. ; Ticket
Reproduction Services (7338),
Parking Lots & Garages (7523),
Car Washes (7542), Motions Requires a MasterCard
Picture Theaters (7832), Video approved and assigned
Rental (7841) and Postal Merchant ID
Services-Government Only
(9402)
Consumer Debit 1.05% + USD 0.15 | Supermarket (5411) 2 10% Electronic The transaction must be

face-to-face
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Supermarket—Tier 2

(USD 0.35
maximum)

authorization required
Magnetic stripe data
required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.70% + USD 0.15 | Supermarket (5411) 2 10% Electronic The transaction must be
Supermarket—Tier 1 (USD 0.35 authorization required | face-to-face
maximum) Magnetic stripe data Requires at least 750 million
required USD volume processed
through GCMS that
qualified for any Consumer
Debit Supermarket rate in
Oct’10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
Consumer Debit 0.83% + USD 0.15 | Supermarket (5411) 2 10% Electronic The transaction must be

face-to-face

Requires at least 500 million
USD volume processed
through GCMS that
qualified for any Consumer
Debit Supermarket rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Utilities

USD 0.45
Consumer
Prepaid
USD 0.65

authorization required

Magnetic stripe data
not required

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.95% + USD 0.15 | Supermarket (5411) 2 10% Electronic The transaction must be
Supermarket—Tier 3 (USD 0.35 authorization required | face-to-face
maximum) Magnetic stripe data Requires at least 250 million
required USD volume processed
through GCMS that
qualified for any Consumer
Debit Supermarket rate in
Oct’10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
Consumer Debit 1.15% + USD 0.15 | Lodging, Vehicle Rental and 2 N/A Electronic Lodging and Vehicle Rental
Lodging and Auto Cruise Line MCCs authorization required | categories require enhanced
Rental Magnetic stripe data data
not required
Consumer Debit Consumer Debit Utilities (4900) 2 10% Electronic
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MasterCard U.S. and Interregional Intéf¢hange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.05% + USD 0.15 | Warehouse (5300) 2 10% Electronic Merchant registration
Warehouse—Base (USD 0.35 authorization required | required
maximum) Magnetic stripe data The transaction must be
required face-to-face
Consumer Debit 0.70% + USD 0.15 | Warehouse (5300) 2 10% Electronic Merchant registration

Warehouse—Tier 1

(USD 0.35
maximum)

authorization required

Magnetic stripe data
required

required

The transaction must be
face-to-face

Requires at least 750 million
USD volume processed
through GCMS that
qualified for any Consumer
Debit Warehouse rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéf¢hange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 0.83% + USD 0.15 | Warehouse (5300) 2 10% Electronic Merchant registration

Warehouse—Tier 2

(USD 0.35
maximum)

authorization required

Magnetic stripe data
required

required

The transaction must be
face-to-face

Requires at least USD 500
million USD volume
processed through GCMS
that qualified for any
Consumer Debit Warehouse
rate in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant 1D
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MasterCard U.S. and Interregional IntéFféhange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Program Name

Interchange
Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Debit

Warehouse—Tier 3

0.95% + USD 0.15

(USD 0.35
maximum)

Warehouse (5300)

2

10%

Electronic
authorization required
Magnetic stripe data
required

Merchant registration
required

The transaction must be
face-to-face

Requires at least 250 million
USD volume processed
through GCMS that
qualified for any Consumer
Debit Warehouse rate in
Oct’'10-Sept’'11

Requires a MasterCard
approved and assigned
Merchant ID

Consumer Debit

Cash Back at POS

0.00% + USD 0.00

N/A

N/A

N/A

N/A

Applies to the cash-back
amount provided as part of
a face-to-face purchase
transaction

Consumer Debit

Refund Group 1

1.72% + USD 0.00

All except Airline or Passenger
Railway

N/A

N/A

Authorization not
required

Magnetic stripe data
not required

Transaction must be non
face-to-face

Payable to the acquirer
from the issuer
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates

MasterCard Consumer Debit & Prepaid Cards

The following consumer debit card interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard
consumer debit cards issued in the U.S., including: Debit MasterCard® Card, Debit Gold MasterCard® Card, Platinum Debit MasterCard® Card,
and prepaid MasterCard cards.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Debit 1.68% + USD 0.00 | Airline and Passenger Railway N/A N/A Authorization not Payable to the acquirer
Refund Group 2 required from the issuer
Magnetic stripe data
not required
Consumer Debit 1.40% + USD 0.00 | All except Airline, Passenger N/A N/A Authorization not Transaction must be face-to-

Refund Group 3

Railway, and MO/TO.

required
Magnetic stripe data
not required

face

Payable to the acquirer
from the issuer
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard PIN Debit POS Cards

The following MasterCard PIN Debit POS interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard PIN
Debit POS cards issued in the U.S.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

POS

Supermarket/

Warehouse—Base

(USD 0.35
maximum)

(5300)

required

Magnetic stripe data
required

MasterCard PIN Debit 0.75% + USD 0.17 Fast Food (5814), Miscellaneous N/A N/A PIN authorization N/A
POS (USD 0.95 Food Stores (5499), Service required
Convenience—Base maximum) Stations (5541), Automated Fuel Magnetic stripe data
Dispenser (5542) and Motion required
Picture Theaters (7832)
MasterCard PIN Debit 0.75% + USD 0.17 Fast Food (5814), Miscellaneous N/A N/A PIN authorization Requires at least 25 million
POS (USD 0.95 Food Stores (5499), Service required MasterCard Pin Debit POS
Convenience—Tier 1 maximum) Stations (5541), Automated Fuel Magnetic stripe data transactions settled through
t=)
Dispenser (5542) and Motion required MDS in Oct’10-Sept’'11l
Picture Theaters (7832) Requires a MasterCard
approved and assigned
Merchant ID
MasterCard PIN Debit 0.75% + USD 0.17 Fast Food (5814), Miscellaneous N/A N/A PIN authorization Requires at least 9 million
POS (USD 0.95 Food Stores (5499), Service required MasterCard Pin Debit POS
Convenience—Tier 2 maximum) Stations (5541), Automated Fuel Magnetic stripe data transactions settled through
t=)
Dispenser (5542) and Motion required MDS in Oct’10-Sept’11l
Picture Theaters (7832) Requires a MasterCard
approved and assigned
Merchant ID
MasterCard PIN Debit | 1.05% + USD 0.15 | Supermarket (5411), Warehouse | N/A N/A PIN authorization N/A
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates
MasterCard PIN Debit POS Cards

The following MasterCard PIN Debit POS interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard PIN
Debit POS cards issued in the U.S.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

POS
All Other—Tier 1

(USD 0.50
maximum)

Convenience and
Supermarket/Warehouse rates

required
Magnetic stripe data
required

MasterCard PIN Debit | 0.00% + USD 0.18 | Supermarket (5411), Warehouse | N/A N/A PIN authorization Requires at least 25 million

POS (5300) required MasterCard Pin Debit POS

Supermarket/ Magnetic stripe data transactions settled through

Warehouse—Tier 1 required MDS in Oct'10-Sept'1l
Requires a MasterCard
approved and assigned
Merchant ID

MasterCard PIN Debit | 0.00% + USD 0.23 | Supermarket (5411), Warehouse | N/A N/A PIN authorization Requires at least 9 million

POS (5300) required MasterCard Pin Debit POS

Supermarket/ Magnetic stripe data transactions settled through

Warehouse—Tier 2 required MDS in Oct'10-Sept'11
Requires a MasterCard
approved and assigned
Merchant ID

MasterCard PIN Debit | 0.90% + USD 0.15 | All except those qualified for N/A N/A PIN authorization N/A

POS Convenience and required

All Other—Base Supermarket/Warchouse rates Magnetic stripe data

required
MasterCard PIN Debit | 0.50% + USD 0.08 | All except those qualified for N/A N/A PIN authorization Requires at least 25 million

MasterCard Pin Debit POS
transactions settled through
MDS in Oct’'10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates
MasterCard PIN Debit POS Cards

The following MasterCard PIN Debit POS interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard PIN
Debit POS cards issued in the U.S.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

MasterCard PIN Debit
POS

All Other—Tier 2

0.60% + USD 0.12

(USD 0.65
maximum)

All except those qualified for
Convenience and
Supermarket/Warehouse rates

N/A

N/A

PIN authorization
required

Magnetic stripe data
required

Requires at least 9 million
MasterCard Pin Debit POS
transactions settled through
MDS in Oct’10-Sept’11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Corporate Card
and Purchasing
Card

2.10% + USD 0.10

Fleet Card
2.50% + USD 0.10

3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Restaurant
(5812), Marinas (4468), Service
Stations (5541), Fuel Dispensers
- Automated (5542),
Convenience Stores (5499), Fuel
Dealers (5983) and Truck Stops
(751D

Magnetic stripe data
not required

Commercial 2.95% + USD 0.10 All N/A N/A Authorization not N/A
Standard required
Magnetic stripe data
not required
Commercial 2.65% + USD 0.10 All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 1 4511), Vehicle Rental (3351- authorization required
3500, 7512, 7513, 7519), Lodging Magnetic stripe data
(3501-3999, 7011), Passenger not required
Railway (4112) and Restaurant
(5812)
Commercial BusinessCard All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 2 2.20% + USD 0.10 4511), Vehicle Rental (3351- authorization required
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Face-to-Face

2.20% + USD 0.10

Corporate Card and
Purchasing Card
2.10% + USD 0.10
Fleet Card

2.50% + USD 0.10

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Restaurant
(5812), Marinas (4468), Service
Stations (5541), Fuel Dispensers
- Automated (5542),
Convenience Stores (5499), Fuel
Dealers (5983) and Truck Stops
(751D

Food
25% for Beauty Salons
10% for all other

authorization required

Magnetic stripe data
required

Commercial 2.05% + USD 0.10 Marinas (4468), Service Stations 3 N/A Electronic Enhanced data required
Data Rate 2 (5541), Fuel Dispensers - authorization required
Petroleum Automated (5542), Convenience Magnetic stripe data
Stores (5499), Fuel Dealers not required
(5983) and Truck Stops (7511)
Commercial Corporate Card and | All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 3 Purchasing Card 4511), Vehicle Rental (3351- authorization required
1.90% + USD 0.10 3500, 7512, 7513, 7519), Lodging Magnetic stripe data
All Other (3501-3999, 7011), Passenger not required
Railway (4112), Restaurant
1.80% + USD 0.10 (5812), and Corporate Fleet
transactions at fuel locations
(MCC 4468, 5541, 5542, 5499,
5983 and 7511)
Commercial BusinessCard All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be

face-to-face

Enhanced data required
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Large Ticket 3

1.25% + USD 40.00

Corporate and
Purchasing

1.35% + USD 40.00

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112) and Restaurant
(5812)

and Petroleum

25% for all other

authorization required
Magnetic stripe data
not required

Commercial Fleet Cards Marinas (4468), Service Stations 2 N/A for Service Stations | Electronic The transaction must be
Face-to-Face n/a (5541), Convenience Stores 10% for all other authorization required | face-to-face
Petroleum All Other (5499), Fuel Dealers (5983) and Magnetic stripe data Enhanced data required
E— Truck Stops (7511) required
2.05% + USD 0.10
Commercial Business and Fleet All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 1 1.25% + USD 40.00 | 4511, Vehicle Rental (3351~ and Petroleum authorization required | Transaction amount must be
Corporate and 3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 7,255
. (3501-3999, 7011), Passenger ired
Purch ’ ) not require
HHIChasing Railway (4112) and Restaurant
Commercial Business and Fleet All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 2 1.25% + USD 40.00 4511), Vehicle Rental (3351- and Petroleum authorization required Transaction amount must be
Corporate and 3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 25,000
. (3501-3999, 7011), Passenger ired
Purch ’ ) not require
HHIChasing Railway (4112) and Restaurant
Commercial Business and Fleet All except Airline (3000-3299, 2 N/A for Bar, Fast Food Electronic Enhanced data required

Transaction amount must be
greater than USD 100,000
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MasterCard U.S. and Interregional Intér¢hange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Large Ticket 3 MPG

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112) and Restaurant
(5812)

and Petroleum

25% for all other

authorization required

Magnetic stripe data
not required

Commercial 1.20% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 1 MPG 4511), Vehicle Rental (3351- and Petroleum authorization required | Transaction amount must be
3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 7,255
501- 01D), Pass ;
(33. 3999, 7011), Passenger not required Transaction must be
Railway (4112) and Restaurant
processed through the MPG
(5812)
Commercial 0.90% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 2 MPG 4511), Vehicle Rental (3351- and Petroleum authorization required | Transaction amount must be
3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 25,000
(33.01_3999’ 701D, Passenger not required Transaction must be
Railway (4112) and Restaurant rocessed through the MPG
u
(5812) p g
Commercial 0.70% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required

Transaction amount must be
greater than USD 100,000
Transaction must be
processed through the MPG
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial

Supermarket

1.07% + USD 0.05

Supermarket 5411

2

10%

Electronic
authorization required
Magnetic stripe data
required

The transaction must be
face-to-face

Enhanced data required

Requires at least USD 750
million in combined
Commercial volume
processed through GCMS
with the Supermarket MCC
5411 in Oct'10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID

Commercial

T&E 1

BusinessCard and

Corporate Card
2.50% + USD 0.00

Purchasing Card
2.65% + USD 0.00

Fleet Card
2.70% + USD 0.00

Airline (3000-3299, 4511),
Vehicle Rental (3351-3500, 7512,
7513, 7519), Lodging (3501-3999,
7011), Passenger Railway (4112)
and Restaurant (5812)

N/A

Electronic
authorization required
Magnetic stripe data
not required

Airline and Passenger
Railway categories require
enhanced data
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Utilities

0.00% + USD 1.50
All Others

n/a

authorization required

Magnetic stripe data
not required

Commercial BusinessCard and Airline (3000-3299, 4511), 3 N/A Electronic Enhanced data required
T&E 2 Corporate Card Vehicle Rental (3351-3500, 7512, authorization required

2.350% + USD 0.10 | 7513, 7519), Lodging (3501-3999, Magnetic stripe data

Purchasing Card 7011) and Passenger Railway not required

250% + USD 0.10 | (4112)

Fleet Card

2.55% + USD 0.10
Commercial BusinessCard and Airline (3000-3299, 4511), 3 N/A Electronic Enhanced data required
T&E 3 Corporate Card Vehicle Rental (3351-3500, 7512, authorization required

2.30% + USD 0.10 7513, 7519), Lodging (3501-3999, Magnetic stripe data

Purchasing Card 7011) and Passenger Railway not required

2.45% + USD 0.10 | (4112

Fleet Card

2.50% + USD 0.10
Commercial Business Card Utilities (4900) 2 10% Electronic
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MasterCard U.S. and Interregional Intérchange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Refund Group 4

Appliances, Gas Stations and
Interior Furnishings

required

Magnetic stripe data
not required

Warehouse Base Base Warehouse (5300), Service 2 10% Electronic This is a Consumer rate that
and Tier 1 0.90% + 0.00 Stations (5541) and Automated authorization required | Commercial products can
Tier 1 Fuel Dispenser (5542) Magnetic stripe data qualify.. .See COHSI.IHl‘er rates
) not required for additional qualifying and
0.60% +0.00 Criteria Notes.
Commercial 2.37% + USD 0.00 Quasi Cash, Other Transport, N/A N/A Authorization not Payable to the acquirer
Refund Group 1 Food Stores—Warehouse, required from the issuer
Discount Stores, Drug Stores, Magnetic stripe data Refund 1-4 exclude the
Recreation, Restaurants/Bars and not required regulated transactions
Utilities
Commercial 2.30% + USD 0.00 Vehicle Rental, Lodging, N/A N/A Authorization not Payable to the acquirer
Refund Group 2 Sporting—Toy Stores, Clothing required from the issuer
Stores, Vehicles, Education, Magnetic stripe data Refund 1-4 exclude the
Repair Shops and Travel not required regulated transactions
Agencies
Commercial 2.21% + USD 0.00 Airline, Other Retail, Health N/A N/A Authorization not Payable to the acquirer
Refund Group 3 Care, Professional Services, required from the issuer
Other Services, Hardware and Magnetic stripe data Refund 1-4 exclude the
MO/TO not required regulated transactions
Commercial 2.16% + USD 0.00 Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer

Refund 1-4 exclude the
regulated transactions
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Business Enhanced, Business World and Business World Elite Cards

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business Enhanced, Business World and Business World Elite cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial Business Enhanced | All N/A N/A Authorization not N/A
Standard 3.07% + USD 0.10 required

Business World Magnetic stripe data

3.12% + USD 0.10 not required

Bus. World Elite

3.17% + USD 0.10
Commercial Business Enhanced | All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 1 2.77% + USD 0.10 4511), Vehicle Rental (3351- authorization required

Business World 3500, 7512, 7513, 7519), Lodging Magnetic stripe data

2.82% + USD 0.10 (3501-3999, 7011), Passenger not required

. Railway (4112) and Restaurant
Bus. World Elite
(5812)

2.87% + USD 0.10
Commercial Business Enhanced | All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 2 2.32% + USD 0.10 4511), Vehicle Rental (3351- authorization required

Business World
2.37% + USD 0.10

Bus. World Elite
2.42% + USD 0.10

3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Restaurant
(5812), Marinas (4468), Service
Stations (5541), Fuel Dispensers
- Automated (5542),
Convenience Stores (5499), Fuel
Dealers (5983) and Truck Stops
(751D

Magnetic stripe data
not required
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Business World
1.97% + USD 0.10

Bus. World Elite
2.02% + USD 0.10

3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112), Restaurant
(5812), and Corporate Fleet
transactions at fuel locations
(MCC 4468, 5541, 5542, 5499,
5983 and 7511)

Magnetic stripe data
not required

Commercial Business Enhanced Marinas (4468), Service Stations 3 N/A Electronic Enhanced data required
Data Rate 2 2.17% + USD 0.10 (5541), Fuel Dispensers - authorization required
Petroleum Business World Automated (5542), Convenience Magnetic stripe data

2.220 + USD 0.10 | Stores (5499), Fuel Dealers not required

8 d Truck Stops 11

Bus. World Elite (5983) and Truck Stops (7511)

2.27% + USD 0.10
Commercial Business Enhanced | All except Airline (3000-3299, 3 N/A Electronic Enhanced data required
Data Rate 3 1.92% + USD 0.10 4511), Vehicle Rental (3351- authorization required
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial Business Enhanced | All except Airline (3000-3299, 2 N/A for Bar and Fast Electronic The transaction must be
Face-to-Face 2.32% + USD 0.10 4511), Vehicle Rental (3351- Food authorization required | face-to-face
Business World 3500, 7512, 7513, 7519), Lodging 25% for Beauty Salons | Magnetic stripe data Enhanced data required
2.37% + USD 0.10 | (3501-3999, 7011), Passenger 10% for all other required
) Railway (4112), Restaurant
Bus. World Elite . .
(5812), Marinas (4468), Service
2.42% + USD 0.10 e 4
Stations (5541), Fuel Dispensers
- Automated (5542),
Convenience Stores (5499), Fuel
Dealers (5983) and Truck Stops
(751D
Commercial Business Enhanced | Marinas (4468), Service Stations 2 N/A for Service Stations | Electronic The transaction must be
Face-to-Face 2.17% + USD 0.10 (5541), Convenience Stores 10% for all other authorization required | face-to-face
Petroleum Business World (5499), Fuel Dealers (5983) and Magnetic stripe data Enhanced data required
2.22% + USD 0.10 Truck StOpS (7511) required
Bus. World Elite
2.27% + USD 0.10
Commercial Business Enhanced All except Airline (3000-3299, 2 N/A for Bar, Fast Food Electronic Enhanced data required

Large Ticket 1

1.37% + USD 40.00

Business World
1.42% + USD 40.00

Bus. World Elite
1.47% + USD 40.00

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112) and Restaurant
(5812)

and Petroleum

25% for all other

authorization required
Magnetic stripe data
not required

Transaction amount must be

greater than USD 7,255
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial Business Enhanced | All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 2 1.37% + USD 40.00 | 4511), Vehicle Rental (3351- and Petroleum authorization required | Transaction amount must be
Business World 3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 25,000
1.429% + USD 40.00 | (3501-3999, 7011), Passenger not required
) Railway (4112) and Restaurant
Bus. World Elite
(5812)
1.47% + USD 40.00
Commercial Business Enhanced | All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 3 1.37% + USD 40.00 4511), Vehicle Rental (3351- and Petroleum authorization required Transaction amount must be
Business World 3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 100,000
1420 + USD 40.00 | (3501-3999, 7011), Passenger not required
. Railway (4112) and Restaurant
Bus. World Elite
(5812)
1.47% + USD 40.00
Commercial 1.20% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 1 MPG 4511), Vehicle Rental (3351- and Petroleum authorization required | Transaction amount must be
3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 7,255
501- 011), Pass :
(53. 3999, 7011), Passenger not required Transaction must be
Railway (4112) and Restaurant essed throuch the MPG
rocess rou
(5812) P &
Commercial 0.90% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required

Large Ticket 2 MPG

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112) and Restaurant
(5812)

and Petroleum

25% for all other

authorization required

Magnetic stripe data
not required

Transaction amount must be
greater than USD 25,000

Transaction must be
processed through the MPG
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial 0.70% + USD 0.00 All except Airline (3000-3299, 2 N/A for Bar, Fast Food | Electronic Enhanced data required
Large Ticket 3 MPG 4511), Vehicle Rental (3351- and Petroleum authorization required | Transaction amount must be
3500, 7512, 7513, 7519), Lodging 25% for all other Magnetic stripe data greater than USD 100,000
501- 011D), Pass r ;
(3? 3999, 7011), Passenger not required Transaction must be
Railway (4112) and Restaurant
processed through the MPG
(5812)
Commercial 1.07% + USD 0.05 Supermarket 5411 2 10% Electronic The transaction must be
Supermarket authorization required | face-to-face

Magnetic stripe data
required

Enhanced data required

Requires at least USD 750
million in combined
Commercial volume
processed through GCMS
with the Supermarket MCC
5411 in Oct'10-Sept’'11
Requires a MasterCard
approved and assigned
Merchant ID
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Magnetic stripe data
not required

Commercial Business Enhanced | Airline (3000-3299, 4511), 3 N/A Electronic Airline and Passenger
T&E 1 2.62% + USD 0.10 Vehicle Rental (3351-3500, 7512, authorization required | Railway categories require

Business World 7513, 7519), Lodging (3501-3999, Magnetic stripe data enhanced data

2.67% + USD 0.10 7011), Passenger Railway (4112) not required

) and Restaurant (5812)

Bus. World Elite

2.72% + USD 0.10
Commercial Business Enhanced Airline (3000-3299, 4511), 3 N/A Electronic Enhanced data required
T&E 2 2.47% + USD 0.10 Vehicle Rental (3351-3500, 7512, authorization required

Business World 7513, 7519), Lodging (3501-3999, Magnetic stripe data

2.52% + USD 0.10 7011) and Passenger Railway not required

4112

Bus. World Elite ( )

2.57% + USD 0.10
Commercial Business Enhanced | Airline (3000-3299, 4511), 3 N/A Electronic Enhanced data required
T&E 3 2.42% + USD 0.10 Vehicle Rental (3351-3500, 7512, authorization required

Business World 7513, 7519), Lodging (3501-3999, Magnetic stripe data

2.47% + USD 0.10 7011) and Passenger Railway not required

4112

Bus. World Elite ( )

2.52% + USD 0.10
Commercial 0.00% + USD 1.50 Utilities (4900) 2 10% Electronic
Utilities authorization required
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MasterCard U.S. and Interregional Intér¢hange Rate Programs

U.S. Interchange Rates

MasterCard Commercial including Business, Corporate, Purchasing, and Fleet Card.

The following commercial interchange rate programs apply to transactions acquired in the U.S. that are initiated with MasterCard commercial,
Business, Corporate including Corporate World and Corporate World Elite, Purchasing and Fleet cards issued in the U.S

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Refund Group 4

Appliances, Gas Stations and
Interior Furnishings

required

Magnetic stripe data
not required

Warehouse Base Base Warehouse (5300), Service 2 10% Electronic This is a Consumer rate that
and Tier 1 0.90% + 0.00 Stations (5541) and Automated authorization required | Commercial products can
Tier 1 Fuel Dispenser (5542) Magnetic stripe data qualify. See Consumer rates
- not required for additional qualifying and
0.60% + 0.00 Criteria Notes.
Commercial 2.37% + USD 0.00 Quasi Cash, Other Transport, N/A N/A Authorization not Payable to the acquirer
Refund Group 1 Food Stores—Warehouse, required from the issuer
Discount Stores, Drug Stores, Magnetic stripe data
Recreation, Restaurants/Bars and not required
Utilities
Commercial 2.30% + USD 0.00 Vehicle Rental, Lodging, N/A N/A Authorization not Payable to the acquirer
Refund Group 2 Sporting—Toy Stores, Clothing required from the issuer
Stores, Vehicles, Education, Magnetic stripe data
Repair Shops and Travel not required
Agencies
Commercial 2.21% + USD 0.00 Airline, Other Retail, Health N/A N/A Authorization not Payable to the acquirer
Refund Group 3 Care, Professional Services, required from the issuer
Other Services, Hardware and Magnetic stripe data
MO/TO not required
Commercial 2.16% + USD 0.00 Department Stores, Electric- N/A N/A Authorization not Payable to the acquirer

from the issuer
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates
MasterCard Regulated Rates — Debit and Prepaid

The following regulated debit/prepaid card interchange rate programs are for all Consumer and Commercial debit and prepaid transactions from
issuers that are regulated per the Durbin Amendment. When an issuer and/or its prepaid account ranges are identified as regulated, these
transactions will only be able to qualify for the following IRDs.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Regulated POS Debit 0.05% + USD 0.21 | All N/A N/A Authorization not N/A
required
Magnetic stripe data
not required
Regulated POS Debit 0.05% + USD 0.22 | All N/A N/A Authorization not N/A
with Fraud Adjustment required
Magnetic stripe data
not required
Regulated POS Debit 0.05% + USD 0.21 Fast Food Restaurants and Video | N/A N/A Authorization not Transaction amount must
Small Ticket Entertainment Rental Stores required be equal to or less than
Magnetic stripe data UsD 10
not required Only Signature txns qualify
Consumer Debit 0.05% + USD 0.22 Fast Food Restaurants and Video | N/A N/A Authorization not Transaction amount must

Regulated POS Debit
Small Ticket with
Fraud Adjustment

Entertainment Rental Stores

required
Magnetic stripe data
not required

be equal to or less than
uSD 10

Only Signature txns qualify
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Interregional Interchange Rates

MasterCard Consumer Cards

The following interregional consumer interchange rate programs apply to cross-border transactions acquired in the U.S. that are initiated with
MasterCard consumer cards issued outside the U.S., excluding the consumer premium and consumer super premium card products referred to on

pages 119 — 122.

Number of
Days Between
Authorization

Permitted Variance
Between the
Authorization and

Authorization and
Magnetic Stripe

Additional Qualifying

Program Name Interchange Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer 1.60% + USD 0.00 All N/A N/A Authorization not N/A
Standard required
Magnetic stripe data
not required
Consumer 1.10% + USD 0.00 All except Automated Fuel 5 N/A for Restaurant, Electronic The transaction must be
Electronic Dispenser (5542) Bar, Fast Food authorization required | face-to-face
25% for Beauty Salons Magnetic stripe data
10% for all other required
Consumer 1.54% + USD 0.00 All 5 N/A Electronic This is an Internet
Full UCAF authorization required | transaction
Magnetic stripe data UCAF enabled by the
not required and Merchant and the
Electronic Commerce cardholder is authenticated
identifiers must be by the Issuer
present
Consumer 1.44% + USD 0.00 All 5 N/A Electronic This is an Internet

Merchant UCAF

authorization required
Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by Merchant
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Interregional Interchange Rates

MasterCard Consumer Premium Cards

The following interregional consumer premium interchange rate programs apply to cross-border transactions acquired in the U.S. that are initiated
with MasterCard consumer premium cards issued outside the U.S., including: Platinum MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region or Europe region), Debit Platinum MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region or Europe region), Titanium MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region, Canada region or Europe region), World MasterCard® Card (issued in the Canada region
and Latin America/Caribbean region), and World Elite MasterCard® Card (issued in the Canada region). Transactions initiated with a Platinum
MasterCard® Card or a Debit Platinum MasterCard® Card issued in the Canada region qualify for the Consumer interchange rate programs (see

pages 117 — 118).

Number of
Days Between
Authorization

Permitted Variance
Between the
Authorization and

Authorization and
Magnetic Stripe

Additional Qualifying

Program Name Interchange Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Premium | 1.85% + USD 0.00 All N/A N/A Authorization not N/A
Standard required
Magnetic stripe data
not required
Consumer Premium | 1.85% + USD 0.00 All except Automated Fuel 5 N/A for Restaurant, Electronic The transaction must be
Electronic Dispenser (5542) Bar, Fast Food authorization required | face-to-face
25% for Beauty Salons Magnetic stripe data
10% for all other required
Consumer Premium | 1.85% + USD 0.00 All 5 N/A Electronic This is an Internet

Full UCAF

authorization required
Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer
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MasterCard U.S. and Interregional Intéréhange Rate Programs

Interregional Interchange Rates
MasterCard Consumer Premium Cards

The following interregional consumer premium interchange rate programs apply to cross-border transactions acquired in the U.S. that are initiated
with MasterCard consumer premium cards issued outside the U.S., including: Platinum MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region or Europe region), Debit Platinum MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region or Europe region), Titanium MasterCard® Card (issued in the Asia/Pacific, South
Asia/Middle East/Africa, Latin America/Caribbean region, Canada region or Europe region), World MasterCard® Card (issued in the Canada region
and Latin America/Caribbean region), and World Elite MasterCard® Card (issued in the Canada region). Transactions initiated with a Platinum
MasterCard® Card or a Debit Platinum MasterCard® Card issued in the Canada region qualify for the Consumer interchange rate programs (see
pages 117 — 118).

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Consumer Premium

Merchant UCAF

1.85% + USD 0.00

All

5

N/A

Electronic
authorization required
Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

This is an Internet
transaction

UCAF enabled by Merchant
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Interregional Interchange Rates

MasterCard Consumer Super Premium Cards

The following interregional consumer super premium interchange rate programs apply to cross-border transactions acquired in the U.S. that are
initiated with MasterCard consumer super premium cards issued outside the U.S., including: World MasterCard® Card (issued in the Asia/Pacific,
South Asia/Middle East/Africa or Europe region), MasterCard® Black Card (issued in the Latin America/Caribbean region) and World Elite
MasterCard® Card (issued in the Asia/Pacific, South Asia/Middle East/Africa or Latin America/Caribbean region). Transactions initiated with a
World MasterCard® Card or a World Elite MasterCard® Card issued in the Canada region qualify for the Consumer Premium interchange rate
programs (see pages 119 — 120).

Number of
Days Between
Authorization

Permitted Variance
Between the
Authorization and

Authorization and
Magnetic Stripe

Additional Qualifying

Program Name Interchange Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Super 1.98% + USD 0.00 All N/A N/A Authorization not N/A
Premium required
Standard Magnetic stripe data
not required

Consumer Super 1.98% + USD 0.00 All except Automated Fuel 5 N/A for Restaurant, Electronic The transaction must be
Premium Dispenser (5542) Bar, Fast Food authorization required | face-to-face
Electronic 25% for Beauty Salons Magnetic stripe data

10% for all other required
Consumer Super 1.98% + USD 0.00 All 5 N/A Electronic This is an Internet

Premium

Full UCAF

authorization required

Magnetic stripe data
not required and
Electronic Commerce
identifiers must be
present

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer
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Interregional Interchange Rates
MasterCard Consumer Super Premium Cards

The following interregional consumer super premium interchange rate programs apply to cross-border transactions acquired in the U.S. that are
initiated with MasterCard consumer super premium cards issued outside the U.S., including: World MasterCard® Card (issued in the Asia/Pacific,
South Asia/Middle East/Africa or Europe region), MasterCard® Black Card (issued in the Latin America/Caribbean region) and World Elite
MasterCard® Card (issued in the Asia/Pacific, South Asia/Middle East/Africa or Latin America/Caribbean region). Transactions initiated with a
World MasterCard® Card or a World Elite MasterCard® Card issued in the Canada region qualify for the Consumer Premium interchange rate
programs (see pages 119 — 120).

Number of Permitted Variance
Days Between | Between the Authorization and
Authorization | Authorization and Magnetic Stripe Additional Qualifying
Program Name Interchange Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Consumer Super 1.98% + USD 0.00 All 5 N/A Electronic This is an Internet
Premium authorization required | transaction
Merchant UCAF Magnetic stripe data UCAF enabled by Merchant
not required and
Electronic Commerce
identifiers must be
present
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Interregional Interchange Rates

MasterCard Commercial Cards

The following interregional commercial interchange rate programs apply to cross-border transactions acquired in the U.S. that are initiated with
MasterCard Commercial, Business or Corporate cards, except MasterCard® Corporate World, MasterCard® Corporate World Elite, World MasterCard
for Business and World Elite MasterCard for Business.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial 2.00% + USD 0.00 All N/A N/A Authorization not All commercial products
Standard required eligible except MasterCard
Magnetic stripe data Corporate Purchasing Card,
not required MasterCard Corporate Fleet
Card, MasterCard Corporate
World, MasterCard
Corporate World Elite,
World MasterCard for
Business and World Elite
MasterCard for Business.
Commercial 2.00% + USD 0.00 All N/A N/A Authorization not Must be MasterCard
Purchasing Standard required Corporate Purchasing Card
Magnetic stripe data and MasterCard Corporate
not required Fleet Card
Commercial 1.70% + USD 0.00 All except Corporate Fleet 5 N/A Electronic Must be MasterCard

Purchasing Data
Rate 2

transactions at fuel locations
(MCC 4468, 5541, 5542, 5499,
5983 and 7511)

authorization required

Magnetic stripe data
not required

Corporate Purchasing Card
and MasterCard Corporate
Fleet Card

Enhanced data required
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Interregional Interchange Rates

MasterCard Commercial Cards

The following interregional commercial interchange rate programs apply to cross-border transactions acquired in the U.S. that are initiated with

MasterCard Commercial, Business or Corporate cards, except MasterCard® Corporate World, MasterCard® Corporate World Elite, World MasterCard

for Business and World Elite MasterCard for Business.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

Commercial

0.90% + USD 30.00

All except Airline (3000-3299,

30

N/A

Electronic

Must be MasterCard

4511), Vehicle Rental (3351-
3500, 7512, 7513, 7519), Lodging
(3501-3999, 7011), Passenger
Railway (4112) and Restaurant
(5812)

authorization required | Corporate Purchasing Card

Purchasing Large

Ticket and MasterCard Corporate

Fleet Card

Magnetic stripe data
not required
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Business cards.

Interregional Interchange Rates
MasterCard Commercial Premium Cards

The following interregional commercial premium interchange rate programs applies to cross-border transactions acquired in the U.S. that are
initiated with MasterCard® Corporate World, MasterCard® Corporate World Elite, World MasterCard for Business or World Elite MasterCard for

Number of
Days Between
Authorization

Permitted Variance
Between the
Authorization and

Authorization and
Magnetic Stripe

Additional Qualifying

not required

Program Name Interchange Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Commercial 2.00% + USD 0.00 All N/A N/A Authorization not N/A

Premium required

Standard Magnetic stripe data
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Interregional Interchange Rates

MasterCard Electronic Cards

The following interregional MasterCard® Electronic™ interchange rate programs apply to cross-border transactions acquired in the U.S. that are

initiated with MasterCard® Electronic™ consumer and commercial cards issued outside the U.S.

Program Name

Interchange Rate

Qualified Categories (MCC)

Number of
Days Between
Authorization
and Clearing

Permitted Variance
Between the
Authorization and
Clearing Amounts

Authorization and
Magnetic Stripe
Data Requirements

Additional Qualifying
Criteria and Notes

MasterCard Electronic 1.10% + USD 0.00 All except Automated Fuel 5 10% Electronic The transaction must be
Consumer Card Dispenser (5542) authorization required | face-to-face
Face-to-Face Magnetic stripe data

required
MasterCard Electronic 1.85% + USD 0.00 All except Automated Fuel 5 N/A Electronic The transaction must be

Commercial Card

Dispenser (5542)

authorization required

Magnetic stripe data
required

face-to-face
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Maestro Cards

Interregional Interchange Rates

The following interregional Maestro interchange rate programs apply to transactions acquired in the U.S. that are initiated with Maestro® cards
issued outside the U.S.

Number of
Days Between

Permitted Variance
Between the

Authorization and

Electronic Commerce
Transaction

authorization required
Magnetic stripe data
not required
Electronic Commerce
identifiers must be
present

Interchange Authorization | Authorization and Magnetic Stripe Additional Qualifying

Program Name Rate Qualified Categories (MCC) and Clearing Clearing Amounts Data Requirements Criteria and Notes
Maestro 0.60% + USD 0.00 | All N/A N/A PIN authorization POS terminal must be EMV
EMV Chlp POS required Chlp enabled
Terminals Magnetic stripe data

required
Maestro 0.65% + USD 0.00 | All N/A N/A PIN authorization N/A
Magnetic Stripe PIN required
Verified Magnetic stripe data

required
Maestro 0.90% + USD 0.25 | All N/A N/A Electronic This is an Internet

transaction

UCAF enabled by the
Merchant and the
cardholder is authenticated
by the Issuer
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MasterCard U.S. and Interregional Intéféhange Rate Programs

Enhanced Data Requirements

U.S. Interchange Rates—Enhanced Data Requirements

Airline—Consumer Cards

When a transaction is conducted on MasterCard consumer cards at an Airline merchant, and is submitted for one of the following interchange rate programs,
enhanced data must be submitted with the transaction.

Consumer Credit
Core Value and

Consumer Credit
Core Value and

Consumer Credit

Consumer Credit Consumer Credit Enhanced Value Enhanced Value World EIiFe &
Core Value and Core Value and Merchant/Full Passenger World High
Enhanced Value Enhanced Value UCAF Transport Value Au_'lme,
Merit 1 Merit 3 and and World Elite &
World High
and and Consumer Debit Consumer Debit Value T&E Large
Consumer Debit Consumer Debit Merchant/Full Passenger Consumer Credit Ticket
Field Name Merit 1 Merit 3 UCAF Transport World T&E
Passenger Name X X X X X X
Ticket Number X X X X X X
Issuing Carrier X X X X X X
Travel Date X X X X X
Carrier Code X X X X X
Service Class Code X X X X X
City of Origin/Airport Code X X X X X
City of Destination/Airport Code X X X X X
X = required data element
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MasterCard U.S. and Interregional Intéfchange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements

Lodging—Consumer Cards

When a transaction is conducted on MasterCard consumer cards at a Lodging merchant, and is submitted for one of the following interchange rate programs,
enhanced data must be submitted with the transaction.

Consumer Credit

Core Value and Enhanced
Value Merchant/Full UCAF

and

Consumer Debit

Consumer Credit

Core Value and Enhanced
Value Travel Industries
Premier Service

and

Consumer Debit Travel

Consumer Credit

Consumer Credit
World Elite & World High
Value T&E, World Elite &

World High Value T&E

Field Name Merchant/Full UCAF Industries Premier Service World T&E Large Ticket
Customer Service Toll Free (800) Number X X X X

Property Phone Number X X X X

Arrival Date X X X X

Departure Date X X X X

Folio Number X X X X

Property Phone Number X X X X

X = required data element
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements

Passenger Railway—Consumer Cards

When a transaction is conducted on MasterCard consumer cards at a Passenger Railway merchant, and is submitted for one of the following interchange rate

programs, enhanced data must be submitted with the transaction.

Consumer Credit

Consumer Credit

Consumer Credit
Core Value and
Enhanced Value

Consumer Credit
Core Value and

Consumer Credit

Core Value and Core Value and Merchant/Full Enhanced Value World Elite &
Enhanced Value Enhanced Value UCAF Public Sector .
Merit 1 Merit 3 World High
and and Value T&E, World
and and Consumer Debit Consumer Debit Elite & World
Consumer Debit Consumer Debit Merchant/Full Emerging Consumer Credit | High Value T&E
Field Name Merit 1 Merit 3 UCAF Markets Public Sector Large Ticket
Passenger Name X X X X X
Ticket Number X X X X X
Issuing Carrier X X X X X
Passenger Name (additional) X X X X
Travel Date X X X X
Start Station X X X X
Destination Station X X X X
Passenger Description X X X X
X = required data element
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MasterCard U.S. and Interregional Intéféhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements

Vehicle Rental—Consumer Cards

When a transaction is conducted on MasterCard consumer cards at a Vehicle Rental merchant, and is submitted for one of the following
interchange rate programs, enhanced data must be submitted with the transaction.

Consumer Credit

Core Value and Enhanced
Value Merchant/Full UCAF

and

Consumer Debit

Consumer Credit

Core Value and Enhanced
Value Travel Industries
Premier Service

and

Consumer Debit Travel

Consumer Credit

Consumer Credit
World Elite & World High
Value T&E, World Elite &

World High Value T&E

Field Name Merchant/Full UCAF Industries Premier Service World T&E Large Ticket
Rental Agreement Number X X X X
Renter Name X X X X
Rental Return City X X X X
Rental Return State/Province Code X X X X
Rental Return Country X X X X
Rental Return Location ID X X X X
Rental Return Date X X X X
Rental Checkout Date X X X X
Customer Service Toll Free (800) Number X X X X

X = required data element
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements
Airline—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for Business, World
Elite for Business, Corporate World or Corporate World Elite card at an Airline merchant, and is submitted for one of the following interchange rate programs,

enhanced data must be submitted with the transaction.

Commercial Commercial Commercial

Field Name T&E 1 T&E 2 T&E 3
Card Acceptor Tax ID X X X
Passenger Name X X
Ticket Number X X
Issuing Carrier < X X
Travel Date X X
Carrier Code X X
Service Class Code X X

City of Origin/Airport Code < X

City of Destination/Airport Code X X

Stop Over Code X

Fare Basis Code X
Flight Number X
Departure Time X
Total Fare X

X = required data element
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements
Fuel—Commercial Cards

When a transaction is conducted on a MasterCard Corporate Fleet Card at a Fuel merchant and is submitted for one of the following interchange
rate programs, enhanced data must be submitted with the transaction.

Commercial Commercial Commercial

Field Name Data Rate 1 Data Rate 2 Petroleum Large Ticket 1/2/3
Oil Company Brand Name X X X
Purchase Time X X X

Motor Fuel Information X X X
Odometer Reading X X

Vehicle Number X X

Driver Number/ID Number X X

Product Type Code X X

X = required data element
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements
Lodging—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for
Business, World Elite for Business, Corporate World or Corporate World Elite card at a Lodging merchant, and is submitted for one of the following
interchange rate programs, enhanced data must be submitted with the transaction.

Commercial Commercial Commercial

Field Name T&E 1 T&E 2 T&E 3
Card Acceptor Tax ID X X X
Customer Service Toll Free (800) Number X X
Property Phone Number X X
Arrival Date X X
Departure Date X X
Folio Number X X
Room Rate X
Room Tax X
Total Room Nights X

Fire Safety Act Indicator X

X = required data element
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MasterCard U.S. and Interregional Intéréhange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements
Passenger Railway—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for
Business, World Elite for Business, Corporate World or Corporate World Elite card at a Passenger Railway merchant, and is submitted for one of
the following interchange rate programs, enhanced data must be submitted with the transaction.

Commercial Commercial Commercial

Field Name T&E 1 T&E 2 T&E 3
Card Acceptor Tax ID X X X
Passenger Name X X X
Ticket Number X X X
Issuing Carrier X X X
Passenger Name X X
Travel Date X X

Start Station X X
Destination Station X X
Passenger Description X X
Total Fare X
Ticket Number X
Service Type X

X = required data element
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U.S. Interchange Rates—Enhanced Data Requirements

Shipping/Courier—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for Business,
World Elite for Business, Corporate World or Corporate World Elite card at a Shipping/Courier merchant, and is submitted for one of the following
interchange rate programs, enhanced data must be submitted with the transaction.

Field Name

Commercial

Data Rate 1

Commercial Data Rate 2
& Large Ticket MPG 1-3

Commercial

Face-to-Face

Commercial

Data Rate 3

Commercial

Large Ticket 1-3

Card Acceptor Tax ID

X

X

=

=

Customer Code

Total Tax Amount

Card Acceptor Type

K AR A A

X
X
X

Customer Code (additional)

Total Tax Amount (additional)

Service Descriptor Code

Tracking Number or Pickup Number

Shipping Net Amount

Pickup Date

Number of Packages

Package Weight

Unit of Measure

Shipping Party Information

Shipping Party Address

Shipping Party Postal Information

Shipping Party Contact

Delivery Party Information

Delivery Party Address

Delivery Party Postal Information

Delivery Party Contact

o] B ] ] B ] B B Bt ] I ] B ] B Bt ] ] ] e

o] B ] BT B ] B B Bt ] I ] B ] B Bt ] ] ] e

X = required data element
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U.S. Interchange Rates—Enhanced Data Requirements
Temporary Services—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for Business,
World Elite for Business, Corporate World or Corporate World Elite card at a Temporary Services merchant, and is submitted for one of the

following interchange rate programs, enhanced data must be submitted with the transaction.

Commercial Data Rate | commercial Data Rate 2 & Commercial Commercial Commercial Large

Field Name 1 Large Ticket MPG 1-3 Face-to-Face Data Rate 3 Ticket 1-3
Card Acceptor Tax ID X X X X X
Customer Code X X X X

Total Tax Amount X X X X

Card Acceptor Type X X X X
Customer Code (additional) X X
Employee/Temp Name/ID X X

Job Description X X

Temp Start Date X X

Temp Week Ending X X
Requestor Name or ID X X
Regular Hours Worked X X
Overtime Hours Worked X X
Miscellaneous Expenses X X
Regular Hours Rate X X
Overtime Hours Rate X X

X = required data element
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U.S. Interchange Rates—Enhanced Data Requirements

Various—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card or Corporate Purchasing Card, World for Business, World Elite for
Business, Corporate World or Corporate World Elite card at All Merchants except T&E, Shipping/Courier or Temporary Services or a

Corporate Fleet Card at All Merchants except Fuel, T&E, Shipping/Courier or Temporary Services and is submitted for one of the following
interchange rate programs, enhanced data must be submitted with the transaction.

Commercial Commercial Commercial Commercial
Commercial Data Rate 2
Field Name Data Rate 1 & Large Ticket MPG 1-3 Face-to-Face Data Rate 3 Large Ticket 1/2/3
Card Acceptor Tax ID X X X X X
Customer Code X X X X
Total Tax Amount X X X X
Card Acceptor Type X X X X
Product Code X X
Item Description X X
Item Quantity X X
Item Unit of Measure X X
Extended Item Amount X X
Debit or Credit Indicator X X
X = required data element
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MasterCard U.S. and Interregional Intérchange Rate Programs

U.S. Interchange Rates—Enhanced Data Requirements
Vehicle Rental—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, Corporate Fleet Card, World for Business,
World Elite for Business, Corporate World or Corporate World Elite card at a Vehicle Rental merchant, and is submitted for one of the following

interchange rate programs, enhanced data must be submitted with the transaction.

Field Name Commercial T&E 1 Commercial T&E 2 Commercial T&E 3
Card Acceptor Tax ID X X X

Rental Agreement Number X X

Renter Name X X

Rental Return City X X

Rental Return State/Province Code X X

Rental Return Country X X

Rental Return Location ID X X

Rental Return Date X X

Rental Checkout Date X X
Customer Service Toll Free (800) Number X X

Rental Location City X

Rental Location State/Province X

Rental Location Country X

Rental Class ID X

Tax Exempt Indicator X

Days Rented X

X = required data element
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Interregional Interchange Rates—Enhanced Data Requirements

Various—Commercial Cards

When a transaction is conducted on a MasterCard BusinessCard, Corporate Card, Corporate Purchasing Card, World for Business, World Elite for
Business, Corporate World or Corporate World Elite card at All Merchants or a Corporate Fleet Card at All Merchants except Fuel and is
submitted for one of the following interchange rate programs, enhanced data must be submitted with the transaction.

Commercial Commercial
Field Name Purchasing Large Ticket Purchasing Data Rate 2
Card Acceptor Tax ID X X
Customer Code X
Total Tax Amount X

X = required data element
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Glossary of Terms

Acquirer

A MasterCard member financial institution that maintains the merchant relationship and acquires the data relating to a transaction from
the merchant or card acceptor.

Card acceptor business code/merchant category code (MCC)

A 4-digit numerical representation of the type of business in which the card acceptor (merchant) engages.

Cardholder-activated terminal/automated fuel dispenser (CAT/AFD)

A cardholder-activated terminal (usually unattended) used to accept payment for dispensing a product or providing a service when
activated by the cardholder, for example, automated fuel dispenser.

Clearing

The process of exchanging financial transaction detail between an acquirer and an issuer to facilitate posting of a cardholder’s account
and reconciliation of a customer’s settlement position. See GCMS (Global Clearing Management System.)

Core Value cards

Refers to Standard, Gold MasterCard, or Platinum MasterCard consumer credit cards that are either not enrolled in, or do not meet the
requirements of, the Enhanced Value Program.

EMV chip card

A payments card containing a computer chip with memory and processing capabilities used to store cardholder account data and
process payment data. Also called an Integrated Circuit Card or a Smart Card.

Enhanced data

Transaction-level data required for select interchange rate programs, card products, or merchant categories. Examples include airline
itinerary data, fuel transaction data, and itemized purchase data.
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Enhanced Value Program

Refers to Standard, Gold MasterCard, or Platinum MasterCard consumer credit cards that are both enrolled in, and meet the
requirements of, the Enhanced Value Program.

Face-to-face

A transaction where the card, cardholder, and merchant representative are all present at the time of the transaction.

Global Clearing Management System (GCMS)

A centralized clearing facility owned and operated by MasterCard for the daily processing and routing of financial transactions
between MasterCard and its member financial institutions.

Interchange Rate

An interchange rate is typically presented as %+$, and is used to calculate the interchange fee that will apply to a transaction. The
interchange fee is calculated by multiplying the transaction amount by the %, and then adding the per-transaction $ fee. For example,
if the interchange rate is 1.50% + USD 0.10, and the transaction amount is USD 100, then the calculated interchange fee = (USD 100 x
1.50%) + USD 0.10 = USD 1.60. The interchange fee on a purchase transaction flows from the acquirer to the issuer. The interchange
fee on a refund/return transaction flows from the issuer to the acquirer.

Issuer

A member financial institution that issues payments cards bearing the MasterCard brand to cardholders.

Magnetic stripe data

The magnetically encoded stripe on the plastic card that contains information pertinent to the cardholder account. See also EMV Chip
Card and Transponder.

MCC

See card acceptor business code/merchant category code.

Mail Order/Telephone Order (MO/TO)
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Refers to the Card Acceptor Business codes (MCCs) designated for direct marketing merchants.

MasterCard Payments Gateway (MPG)

Refers to the gateway hosted by MasterCard and used for routing and settling commercial e-payments between buyers and sellers.

Personal Identification Number (PIN)

A four to twelve character alphanumeric code that enables an issuer to authenticate the cardholder to approve an ATM or point-of-sale
transaction.

Recurring Payment

Payment by an issuer to an acquirer on behalf of a cardholder who authorizes a merchant to bill the cardholder’s account on a
recurring basis (such as monthly or quarterly). The amount of each payment may be the same or may fluctuate.

Travel and Entertainment (T&E)

Refers to the card acceptor business codes/merchant category codes (MCCs) relating to travel and entertainment (including Airline,
Vehicle Rental, Lodging, Passenger Railway, Restaurants, etc.)

Transponder

A device that uses radio frequency signals to exchange identification information with cardholder-activated terminals or other point-of-
sale devices to initiate a transaction.

Universal Cardholder Authentication Field (UCAF)

A field to support a universal, multipurpose data transport infrastructure that MasterCard uses to communicate authentication
information among cardholders, merchants, issuers and acquirers when conducting an e-commerce/Internet transaction.
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Why You May Soon See Higher Credit Card Fees

By: Brian O'Connell

NEW YORK (BankingMyWay) — U.S. retailers are bracing themselves for a less-than-stellar year, with
consumer spending expected to check in at a rate lower than in 2011.

But merchants, online and offline, could be getting a nice shot in the arm from an arcane rule that gives
them a bigger slice of the pie from credit card sales.

The National Retail Federation says retail industry sales will rise by 3.4% this year, less than the 4.2%
expected at this time last year. The NRF points to a mediocre holiday shopping season as a big reason
growth is down.

Despite widespread agreement among U.S. economists that the economy is improving, consumers haven't
gone “all in” on their own household financial forecasts — they are holding back just enough to vex those
economists and U.S. retailers.

“What we witnessed during the holiday season is an indication of what we are likely to see in 2013,” NRF
President Matthew Shay says. “Consumers read troubling economic headlines every day and look at their
bottom lines at the end of the month, and they don’t like what they see. Pushing fiscal policy decisions down
the road will lead to even greater uncertainty, and will continue to impact consumers’ desire and ability to
spend on discretionary items. The administration and congress need to pursue and enact policies that lead
to growth and economic expansion, or it could be another challenging year for retailers and consumers
alike.”

But retailers can still benefit from higher point-of-sale credit card fees — surcharges put in place after a
legal settlement between credit card carriers and U.S. retailers.

So-called credit card “checkout fees” could climb as high as 4% of total consumer transactions after a deal
between the nation’s merchants and big card companies such as MasterCard and Visa. In a $7.3 billion
settlement, retailers earned the right to charge those checkout fees to compensate for higher card swipe
fees from credit card issuers.

Previously, credit card firms didn’t allow merchants to charge “checkout fees” to credit card consumers. The
deal does not affect debit card or cash payments for purchases.

For now, big retailers and service providers say they won’t add credit card surcharges to purchases,
including big-name U.S. brands such as McDonald’s, Target and Wal-Mart.

In addition, 10 U.S. states — California, Colorado, Connecticut, Florida, Kansas, Maine, Massachusetts,
New York, Oklahoma and Texas — don’t allow retailers to impose credit card surcharges on consumer
purchases. The NRF says the deal between merchants and credit card carriers mandates that all stores in a
chain must charge extra for credit card purchases, so retailers may not be able to put surcharges in place
because if they're banned in the 10 states that bar them.

Other industry groups, including the Electronic Payments Coalition, say the deal is evolving and there is, or
will soon be, no reason why a store in Baton Rouge, La., won’t add those surcharges even if a store in the
same chain can’t charge them in Boston.

There is some history here, and it doesn’t favor consumers.

A similar surcharge ruling in Australia in 2003 showed consumers have reason to worry. While few retailers
chose to add card charges shortly after the Aussie rule was handed down, data show that more than 30%
are now charging consumers more to use credit cards.

What can consumers do to fight back, or at least avoid new fees?

For one, vote with your feet. It might be worth sending a note to retailers who charge such a fee (you can
tell by looking at your receipt, where the card charge is a separate line item cost from your purchase) to say
you're taking your business to a non-surcharging retailer. If enough consumers take a stand, retailers may
back off.

Otherwise, use a debit card or cash for purchase and avoid any fees altogether.

http://www.bankingmyway.com/node/7632/print 7/16/2013
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In reality, the smoke is just starting to clear from the legal settlement between card providers and U.S.
merchants. As the situation evolves, consumers will see which retailers charge the credit card fee and
which will not. With potentially 4% of the total purchase price on the line, it's well worth keeping an eye on

the issue

http://www.bankingmyway.com/node/7632/print 7/16/2013
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In the High Court of New Zealand
Auckland Registry

Commercial List CIv-2006-485-2535
Under The Commerce Act 1886
Between Commerce Commission
Plaintiff
And Cards NZ Limited
First Defendant
And others

CIV-2006-485-2693

Between DSE (NZ} Limited

First Plaintiff
And others

And Cards NZ Limited

First Defendant
And others

Brief of evidence of Professor Jerry Hausman

4 May 2009

Open version
Materials obtained through public sources .

Soficiors Sty —
P Taylor / M Borrowdale H J P Wiison David Goddard QU
Commercs Commission Kensington Swan Thorndon Chambers

Level 8, Vector Building Lavel 9, Novell House Level 8, Maritime Tower
44-52 The Terrace B9 The Terrace 10 Customhouse Quay.

PO Box 2351, Weilington PO Box 10246, Wellington ~ Wellington

Telephone (04) 924-3600 Telephone (04) 472 7877 PO Box 1530, Wellington

Facsimiie (04) 824-3700 Facsimiie (04) 472 2291 Telephone (04) 499 6040
Facsimile (04) 489 6110

Emall: interchange@caomcom.aovt.nz
“Q74675.14
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2.4 I have extensive experience in antitrust matters. | havs testified as an ox
witness ina number of antitrust proceedings in the U.S., Canada, Ausiraiia, New

Zealand, the EU, the UK and Slovenia. My consulting and expert witnass activity in
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competition authorities (New Zealand Commerce Commission, "NZCC"), the U.K.
competition authorities, the German comp
competiiion authorities, and the European Commission. in addition, | have given a
number of invited lectures on antitrust issues to members of the Department of

Justice, the Federal Trade Commission, the Australian competition authorlties, The

m

ropean Commission, the American Bar Agseciation, an

[ o T -~
Fracucets pdr Wroup.

IN)
[9)]

i have previousiy lestitied in competition proceedings in New Zealand on behalf of
buth the Commerce Commissian and private firms. These previous proceedings
include: Clear Communication Lid v. Sky Netwark Television [ id and Sky Rrands

o
(High Court Wellington, 1/3/1997, Gallen J and M Brunt, CP19/96); Commerce
Comimission v. Telecorn Corporation of New Zealand Ltd, and Telecom New
Zealand Lid (2008) 12 TCLR 168, (2008) 8 NZBL T 102,239 ('08A7' litination,
Woolworths Lid v. Commerce Commission {(2008) 8 NZBLC Conmnerve

Comymission v, Telecom Corporation of New Zealand Lid, and Tefecom New
Zealand Lid (CIV-2004-485-613) (decision pending).
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2.7 | have extensive experience analyzirg the economic issues that arise in this case. |
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3 Conclusions

3.1 There is a relevant market for merchant acquiring services in New Zealand.
Merchant acquirers Jdo authorization and processing of credit card transactions for

merchants wha accept payment from customers using Visa and MasterCard cards.

32 The Viga and MasterCard schemes and the mombeor banks have agreed (o cortain
rules that have the effact of decreasing competition in the merchant acquiring
market. The rules have the effect of increasing merchant service fees (MSFs) which
increase cosls lo merchants and decrease competition.

3.3 MIF is a variable cost for MSF=. MIF [s by far the largest variable cost representing

2o/ az » moari—

approximately 70%-80% of tolal costs. MIF provides a fivor to the MSF because no
t

acquirer could charge below the MIF and make a profit.

34 Economic analysis, market cutcomes, and the view of New Zealand bank employees

all lead o the conclusion that a reduction in MIF will lead to a reduction in MSF.
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the expectation that changes in MIF cause changes in MSFs. My econometric
analysis finds near complete pass through of changes in MIF to changes in MSF in

Australia and New Zealand.

he a =
chaiienged by the Commission, e.g. no surcharge, have anti-competitive effects. If
these agreements were prahibited, my economic analysis finds that there are likely
outcomes which would represent a significant increase in competition comparead to
uld decreass in the acyulring mark

significant amount.

36 There would not be a "death spiral” in which bank issued credit cards would exit from
New Zealand.
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competitive effects of aileged antitrust violations. Aithough it is not always
necessary to define markets in order to understanc the competitive effects of a
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are viewed as sufficiently close substitules by consumers so as to render a2 small

bit significant, non-transilory increase in price unprofitabie. Economists typicaiiy
refer ta this approach as the SSNIP lest. A common method of defining a relevant
proguct market is to use the “hypothetical manopalst test” described in the
Horizontal Merger Guidetires issusd by the U.S. Dapartment of

- LERL U

radc Cummission, and aise in the NZCC Merger Guidelines and the ACCC
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Merger C~‘;uide|ines.I This approach starts with a smali collection of product

sks whether a hypothetical monopaolist over this
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N

consumers subsiituie ather products in great enough numbers 10 make the price
increase unprafitable, then the group of preducts is too small to be a relevant

market. The set of products considered is enlarged until the hypothetical monopotist

monopolist can raise price is considered a relevant product markat under the
Guidelines test. Similarly, products from firms at different gecgraphic locations are

cansidered to be in the same geagraphic market if consumers consider them to be

oy onlonon o ey ERS PR gy How b Bloseas Fonmlowwnad cammod A loadioics ws e onoibaon
UY LIUST SUMDLUILULSO . VWWINID WIS IS LCaidl il allu Ausiiabiall alJpiuvallies

also consider supply side substitution in market definition in assessing profitability of
an attempted price increase, the U.S. approach considers only demand side

substitution in terms of market definition, while considering supply side substitution
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analysis in this proceeding.

4.3 In determining whether consumers consider a set of products to be sufficiently close

substitutes so that a price increase by a hypothetical monopolist over the set of

gvidence, the elasiicity of consumer demand for the products.
Relevani markets

4.4 This proceeding concerns competition in the market for acquiring credit card
transactions.2 In my analysis | concantrate on the market for g
and charge cards ("credit card™ market} aithough at times i wiii discuss the “debit
card” market which includes EFTPOS cards and Visa debit cards.3 In terms of
acquiring, } focus on acguiring credit card traneactions, although credit card

goquirers aiso acquire for Visa debit cards. However, Visa debil cards are such a

smal proportion of transactions and volume that | do not pay much attention to them

in my analysis.

4.5 The Commission alleges anti-competitive effects in a market for acouiring Visa and

4
MasterCard credit card transactions. | do my economic analysis in the framework of
this market. However, | first define a credit card issuing market to provide an

economic context for my analysis of competition in the acauiring market. In previous

F - S Y I S, A Al o AARA EAn AR
F4 LSELUTNIU ATISNUSU SEWESTHSTL QT WIETL, L5 FELIUGNY SUUEE 1= 190,
ey L P Ny WU I TR S N R PGS NN Ny SR SRS BN RS ORI Dy Y RN DY S B N
o VIAdGLGH iU Das PULSNGU di ITRSTGCHd NGE T00 SUHCUUITT TG QCRIL Gl U, UL DNds Mol
e L - T O e (Y i | | e PO PO [ 4 Y Wy R Ry st [ o
YELIMIJIUCEa a aenil Card in NeW Leaiand. rigposed olaieiment o cviaence o
A dae €l il dT4 O Pl o Tl o e el B e bewn el B oo RA P ] AT YA e )
ANGre SeXUnC, 10, Biligr O CVIAENCE OF MiCnael nenry meCormack, 5124 and
| ST 1o ]
FigUirs 22,
A D d A e el ol O3l v e d B Vb D Al AL OO AT S 2T
4 SCCONU Amenaea atatement or Liaim, 23 raoruary 20038, jo%-77
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ﬁl"(‘)"fﬁ‘i'ﬁ‘y‘ has arisen with Visa and i I‘.'ldbler'udr(l
witnesses claiming that a breader market definition that includes EFTPOS (dabit

cards), cash, and cheques should be included. To the best of my knowledge, no
U.S. Court has

has accepted this wider market definition whila many Courts have use

LT (8

{3

arket definilion (hal | propuse in this proceeding. However, i the Court in this

&»

proceeding were to accept a wider market definition, it would be uniikely to change
my ecanomic analysis of anti-competitive outcomes in the credit card acquiring

market
I2araral miipmemes mpsolid rmmed oslyvmeeas momaend demo aim e e loo b
ST G MU SUaL T UH G LG GG Lai il Joouiiy TTrarngl

There is & refevant product market for the issuing of generai purpose credit and

£
o3]

charge cards.

4.7 From the consumer perspective, there are no close substitutes for general purpose

credit and charge cards. Consumers use credit ard charge cards for completing

payment, j.e., cash, cheques, debit cards, and single purpese cards and other
sources of credit, e.g., secured loans and overdraft protection, the fact that

consumers may rely upon several different paymont methads does not indicate that

indicate that the products are complements. My review of the facls suggests thal is
the: case here. If a hypothelical monopolist of credit card issuing reduced credit
cards rewards (e.q. mileage pol

=

ts) on average by 5% (nr imposed some other

offcctive 5% price increass such as reducing the “free float” poriod), it fs very unlikely
that it would be unprofitable given the absence of rewards and the absence of free

float offered by other payment metheds such as EFTF’OS.5 Alsp, the limited
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Mr. Vernan of BNZ discusses the impartance of rewards programs in increasing

BNZ's credit card business. {Evidence of Biair Robert Vernon, §42)
£ i du nul cunsider nere either house mortgages or automobiie foans since both are
i narkels and typicaily must be pre-approved before purchase,

0 be p re—dppruveu in Cetober 2008, according o RBINZ
LA ) was $4542 million while

e d

personal non-housing overdraft total (RB .2} was $884 miiiion. Credit
debt is approximately 70% of personal non-housing de'ul avcurding lo g RBNZ
SUrVEY re‘ercnce in a July 2007 MasterCard presentation, "MasierCard Background
[ e N doe AT

LJIIGIIIIH \lJ |.l).
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N Tl 14 1 h_tm i ? Fa) 11 ] N s TS . I
offered by EFTPOS or Visa debil cards.  Credit cards also offer a credit free period
of approximately 29-55 days for users who do not have an outstanding balance

{transactors), Meither EFTPOS nor Visa debit cards offer this free float period since

[+
the payment is almost immediately withdrawn from the consumer’s account.  Credit

cards also have international acceptance while cheques and EFTRPOS have very
H H 1D =y i 1 4 s
limited overseas aceeplance, Credit cards also aliow for “card not present”

. . . Ti
transactions, e.g. purchases aver the internet, which EFTPQOS does not allow for.

Further sunply side substibution is not a constraining factor given the significant

N o

--__.-__ O T
DATTICTS WL SHILWY WL

—

...s

([l

4.8 Thus, to izke an exampie, if the hypothetical monopeiist reduced free fioat from, say,
25 days to 23.8 days, a 5% reduction of approximately 1 day, and also reduced
rewards value by 5% while increasing the annual fee fram $29.00 to $30.45, would

Y
h

their price increzse?  Since EFTPOS and Visa debit offer limited or no free float

and no loyalty points, no economic incentive exists for the credit card transactors or

. . Cc i e 4 RAC RN
revolvers 1o SWItCn 10 delit apart Irom me adaluonai $1.40 per year payment. 1nis

7 See C. Chandran, C. Matthew and D. Tripe, “Campetition in the New Zezland Credit
Card Market from the Consumer Perspective,” Journal of Asia-Pacific Business, Vol
B(1), 2005. The authors find that iayalty peints and convenience of payment were
the two factors that most influenced credit card use.
Mr. Laing states the free float period Is usually up to 55 days. Sse Witness
Statement of Michael Thomas Laing, §i20. Mr. Wilkshire also discusses the number
of interest free days. See Witness Statement of Mark Edward Wilkshire, 36,
g Neither EFTPOS nor Paymark PN debit networks charge an MIF. | will refer to PIN
based debit as EF 1 POS. Visa debit card has no MIF for card present transactions.
Visa has instiuted a MIF for the ‘prepaid’ Visa debit cards used in both card-present
and card-not-present merchant venues. For bank offers which emphasize joyafty
points and the interest free period in NZ, see 8.9,
htto v wasipaz.ot0ibleontantninoniant aafiG
s‘mos uwwm Dnz o, nziredl L*EFCES? t-. s'i m- 6 uu Pimi; visited Nov. 24, 2005
i0 in Imy experlence the former use of II'C.VG‘FEI'S CI"IEC|UES overseas has decreased

1A e

blg[ll!lbdlllly For a sirmiiar conciusion see V‘n"IIKbﬂll'E ap. cit. NAG-0U.

o4

a4 7L AN AAnE

11 See &, 4. ANZN.035.0005 0.4
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t

Q0 Sinall 10 cause e 5w ILLHIHQ gince it arises from
approxlmately $290 of annual expenditure (or less) in terms of loyalty points

rewardﬁ, Thus, the price increase by the hypothetical monanolist would be

15
successful,

4.9 General purpose credit and charge cards provide deferred payment and, with credit

cards, the opportunity 1o revolve balances over tima, QOther

nui ofier credii faciities. Therefore, generai purpose credit and charge cards are
bettor suited for large purchases that a consumer needs to finance over time than

are payment methods such as cash, cheques. and debit cards that do not allow

defarred payment. This faature is reflocted in statistics of

patierns, which show that the average transaction size for credit and charge card
transactions consistently has significantly exceeded the average ticket for debit card
transactions in both the U.8. and Australia. In New Zealand during 2007 Q4 the

Rnserve Bank of New Zearand {“RBNZ") :ndmates that about 2/3 of all accounts are
transactor accounts See e. g RENZ:
hit icsimonfin/ai Zidata i Zshee2. Also, see Vernon,
op. C|t 1]39 However in terms of outstanding amounts, about [Confidential: ]
is from revolver accounts. Mr. Vernon of BNZ states that the free float period is the
most important feature for credit card customers. {Op. cit, 129). Nole that when Mr.
Vernon states that when BNZ reduced its free float period it lost customers to
competitors, these are credit card competitors which supports my market definition
of credit cards as a separate product market which does nat include EFTPOS, cash,
or cheques.

14 | calculate $290 from the offer of 1 loyalty paint par dollar of expendilure which can
be used for Air New Zealand tickets using Airpoint Dollars, 20G0 loyalty points equal
One Airpoint Dollar from Westpac. hitpsilwawchiziooinianeneivirosinis.ases. $290
is about 3-4 average sized credit card transactlions per year, MasterCard 2007 data
yields an estimate ot [Confidential: 1 per average transaction while Visa 2007
data yields an average estimale of USS71 per transaction. See Visa and MasterCard
Summary Data Respanses 2008, Bank ot New Zealand offers a better exchange
rate of 1 Airpoint Doliar per $150 of Visa or MasterUard expendituro although the

annuai fee is :bab per year tsee ?mﬁs*iﬁ

credit cards offer cardhoiders a bundie of benefits that other payment options
cannot, including: access to revoiving credit, aimost ubiquiious domestic and
iniernaiionail use, largeiy no iransaction fees, ioyaity benefits and remote access.”

vVilKsnire, op. cit,, §131.

G5 M. Laing, former CEG of Visa in NZ, and now an industry consuitant, does not see
credit aind debit cards as close subsiitutes for wach olher, aithough he does say they
_____ b b i kot ] ol ek @AY
LUITNIISUS 1Y U CALETIL \LdIIIH, U|J CiL., iél |)

15 i ths case of oh yment is deferred bul the credil exiension is avaiiabie

197467514
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17 . ot Len =
average eiectronic (EFTPOS) transaction was $54. Thus, ihe average credit card
transaction amount is approximately two times larger than the average EFTPOS
transaction amount.

410  Fvidence fram Australia subsenuent to the regn!atr_\rv raform hy the RBA ig

[ =]

e RBA reforms

............ e - .

_.I:.l. P
bUllb\bl’dlll Witn Credit aind Cre

have decreased the average interchange amount (MIF) for Visa and MasterCard

% of the transaction amount in March 2003 to 0.55% in

18
mMarch 2004 aind to §.50% in March 2007 where the MIF remains currently.  Credii

GO

av
from approximately 0.9

card issuers in Australia have increased their fees to consumers. However,

American Express (AMEX) and Diners have not been subject to regulation of their

fees to merchants. Over this same pariod

fees for using either EFTPOS or Visa

oy B = m ] = b ey e i Iy 1 J R ey e oy
debit cards did not chi NYe Or pernaps cnanygod py a ‘\‘:llldll drmouni (1T FWD ) wWILN a

decrease in fees. The RBA states:

The consultation process revealed a general agreement on a number of

effecls of the reforms. These included: a significant reduction in merchant

Lwh Y] '

he RBA calculates that the lower interchange fees for Visa and Master Cand tave

1.

led {0 & reduction in the value of reward points and higher annual fees, so that for a
$100 transaction where the credit card's balance is paid by the due date the price

nnnnnnnnnn A Fme e
I i

=9 o4 -
Vs Illblcdbt"u i i --.pl \JU (Y] lU IIU I

(D

is 2 pric

cfn

2 YA, ™l
W CUTTETRY - Illl

T

increase of 15.4%. The RBA finds that credit card transaciions havo not grow

=S

as
fast as before and uses an example of a 5% decrease in credit card use because of

change is consistent

E

ith a separate credit card markel.

17 Ser Slalistics New Zegiand, "Elecironic Card Transactions,” October 2008. ir.
Preston reports that for ASB the average credil card transaction was [Confidentiai
b R il e o e W W o, S S gy
} and average EFTROS ransaciion was approximaiely [Confidentiai: jin
January 2008, {Brief of Evidence of Sean Victor Pieston, f184)
10 See e.g. MoCormack, op. cit,, 1105, See also Researve Baink of Ausiralia ("RBA"),
‘Payments Systems Board Annual Report 2007, p. 18.
19 RBA, "R f i S i ot the
ann7ino
LU0
N hid ~ 4
ANy TR Iy }J. i .
21 Ibid, p. 19.
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MasterCard claims inils conments on the Ausiraiian reforms: "The reguiations have

I

had the unintended conseguence of benefiting the three-party schemes and the use
2z

uit of encouraging the uee of debit.”  indeed

ansy i i X

tes that the rale of yrowth of the value of credit fransactions ha
e rate of growth of debit transactions throughout the last two years in

23
Australia. The “threa party schemes” are AMEX and Diners in Ausiralia. Thus

sards increased v gonsumers aceording o MasterCard,

coensumers have switched to charge cards or credit cards with unregulated

interchange. These credit cards and charge cards are all in the same market.

Howeaver MasterCard claims there has not been g significant shift from cradit

cards

P08 and debit cards. MasierCard aiso states: "Credit card usage continues

to grow at expense of debit cards.” These outcomes are consistent with my market

definition

" R R e I P
<o liave a ul IIun [EIPERAS ]+

s, il

of characterisiics that consumers find useful for certain types ot transactions, and for

2
which other payment moethods are not close substitutes. ’ A market-wide increase in

G @

cardholder fass would not cause suffisient

be unprofitable; market demand is sufficiently ineiastic to establish a market for lhe

issuing of general purpose credit and charge cards. Because consumers view credit

22 MasterCard, “Payment System Regqulation: Response hy MasterCard Worldwide to
the Issues for the 2007/08 Review," August 31, 2007, p. 29, Mr. Sekulic of
MasterCard claims that higher merchant service fees chargad hy AMEX to New
Zealand merchants arise from a lack of efficlencies of scale and scope economies
compared to four party schemes, such as MasterCard. {Op. ¢it. §37). | disagree with
this statcment. AMEX has maintained a corporate strategy of charging higher MSFs
o make its card attraclive to consumers by offering perceived better rewards than
either MasterCard or Visa issuers. Mr. Sekulic agrees that AMEX “fund|s] attractive
rewards packages to its cardhclders.” (Op. cit. 152} Contrary ta AMEX, Discover,
also a three party network in the U.S., historically charged significantly lower MSFs
thar the MSks charged by either MasterCard cr Visa acquirers for most merchants,
Trus, the magnitude of the MSts did not depend on whether a three party or four
party network was being used. Mr. Laing alsa mistakenly claims: "Multilateral
modeis produce lower interchange fees (more efficient)...” {Op. ¢it,, 1262) He also
ciaims that iower MSFs also resuit from setting MIFs. {ibid., 11268, Y270) He fails to
consider the experience of Discaver in the U.S. which had lower MSFs than either
Visa or MasterCard far most merchants.

23 MasierCard, "Puyment System Reguiation: Response by MasierCard Worldwide to
the Issues for the 2007/08 Review," August 31, 2007, pp. 27-29.

24 July 2007 MasterCard pieseniaiion, "MasierCard Background Briefings,” p. 30.

25 For example, Mi. Vernon of BNZ staies: “They [credit cards] are the only card
payment method that facilitates the fast and simple purchase of goods on credit.”
L 1Y aTeoant
| vernon, 4p. Cii., 1|0}
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413  Asignificant amount of academic research has recently appeared analyzing the

sided does not preclude one or the other side, or both sides, from being a relevant
market, nor does it preclude appiication of a hypothetical monopaolist test. 1 do not
think that the two-sided nature of the credit card markat means that the SSNIP test

U T _r [

g DS appn C':Ci o inter bl Iangs 1063 WIIGII dlldlyillig Hldlhel UUEIH!LIUI] | II’IB Dl’iUil’lg
relevant to the hypothatical monopolist test in the issuing market, for example, is
issuer pricing to cardholders, which | discuss above, not interchange received by the
igeuar, | use marketplace responses to changes in interchanga nricing to

_____ o

corroborale the dlldlyl.l(; i raumework o

=

414  Anciher approach to market definition and deciding whether EFTPOS and cash
constrain a hypothetdical manopolist in the credit and general charge card market is

to pose the guestion: If all six credit card issuing banks n New Zealand as well as
ARAECY s Mimars irn Rlawu: Taalamd masarsed tlanie saeradib nard sl choavma o saed imani;m-
VIS G AT IR QT IOV S UAIa! IV TS MO LT WIS alw Qlid UIIGIMU A W ioou! IH

operations, would the price to consumers increase in terms of higher fees, higher

o
27
interest rates, and lower effective loyalty points or decreased free float periods?
I

i
AT ILAL L

disappear prices io consumers would increase. Neither EFTPOS nor cash offer

revolving credit, a free float period, and loyalty points. EFTPOS or cash couid not

28
affartivalu rAanclrain o arica incroaca aftor 2 meraor
SHOCUVEY CONSIaIN & prics INCrease aner o Mergar
[ Uy P SR I P S
VIS GAICIF I Sl YU ITTY DT VILE S

See ¢.4. J. Rochet and J. Tiroie, “Cooperation ameng competitors: some economics
of payment card associations,” Rand Journai of Ecenomics, 33, Winter 2002, pp.
349-5370 and more recentiy G. Guihrie and J. Wright, "Competing Payment
Schemes,” Journai of industriai Economics, 60, March 2007, pp. 37-67 and J.
HOCH(:BI ‘\JUIIIDBIIHL] 'aymem by&[emb r\ey If]Slgn[S from the Academic uterature

29 November inUn’, paper prepdreu for ihe r‘dyrnemb cy&.tem Review Conference

[
(a2

orgarized by the RBA and the Cenlie ior Business and Fubliv Policy.
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tary cards. BNZ and Wesipac also
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Merchant avquirers de duthorization and processing of credit card transactions for

:as.

“
merchants who accept payment from customers using Visa and MasterCard cards.

a
llect tha transaction gmaount from the cradit card issuer and remit the

They also coll
20
amount less the merchant service fee (MSF) to the merchant.  As occurs in the

U5, and many other countries, merchant acquirers typically acquire for both Visa

416 A hypotheticai monopoiist of Visa and MasterCard acquiring services could profitably

impose a SSNIP of between 5%-10% on the net amount of the MSF charged to
32

MSF is 1.35% of the transaction amount and MIF is 0.92% the net amount is .43%
(1.35—0.92). Ab% increase would be 0.0215% which would increase the MSF to

1.3722%, an increase of 1.8%. Thus. on a $100 transaction the merchant receives
$98.65 hefore the price increa nd $928.63

$0.02. A merchani who accepis credit cards has no alternative means o collect the

transactions amounts from card issuers except through the use of merchant

market definition is whether credit card use wouid decrease by a sufficient amount
whan the MSF increases to make the attempted price increase unprofitable. Since
in New Zealand, neither Visa nor MasterCard permit mercharnt surcharging, the

primary way in which credit card uea

ad
would stop accepling credit cards.

417  Economic data and views of market participants, which | discuss next, all concur that

merchant demand for credit cards is price inelastic. Given that the price elasticity is

See e.g. McCormack, op. cit,, 141- 44,

24

30 See e.g. McCormack, op. cit., 148 #nd Figure 8.

cyl See e.g. McCormack, op. cit,, JJ63. In my experience, | have not encounserad a
merchant accuirer who acquires for only one of Visa or MasterCard, but not both.

37 I net out the interchange payment because the merchant acquirer is bound by
contract to pay ihe Wi 10 the credit card issuer. However, if | used the entire MSH
as the basis for my anaiysis, | wouid come to the same conciusion,

33 See e.g. McCormack, op. cit., §48 and Figure 8.

34 Alternpis at “sieering” by merchants which wouid cause credit card users to switch to

e T e e

EFTEOS ur cash would be unlikely to be effective given that from a consumer
viewpoint the consuiner receives juyaity points and a free float, neither of which

T s o,

= . f
EF PO OF CdBi.

O Y T -
]

QCCUir Wit tne use o
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revenues and profits.”

418  Ecenomic data from the U.S. show that despite substantial increases in the MSF

36
R S
Vidbleri.ara,

over time i ants have stopped accepting Visa and M T

P

[«]
=i
@
=
=R

o

economic literature on credit cards has also assumed this price |n°en5|t|wty

Lastly, MasterCard also siates that merchant demand for cradit cards is inelastic

38
which explains why interchange fees have flowed from acquirers to issuers.  Given

this price inelasticity, the hypothetical monopolist test leads to the conclusion that
merchant acouiring is a relevant markat. Supply side substitution is not possible

PP I 1 Ty —— Py WEN o JNp S p—
YIVET Viad alild IVidStClidild LS.

4,19 I have defined a merchant acquiring market where acquirers acquire for both Visa
ard MasterCard issuing banks. One could detine a more narrow market of Visa

acauiring and similarly a market for MasterCard acquiring. A hypothetical

—h

merchant receiving payment from a cusiomer using a Visa card has no cheice but o

ac
have that transaction processed by

5]

n acguirer of Visa trensactions that is a member

of the Visa scheme. There is no substitute avallable to the merchant for this service.
In particular, the merchant cannot get the transaction processed and cleared through

ihe MasterCard network, so MasterCard acquiring services are nol a substitute for
Visa acquiring services. Mor would | expect a SSNIP in respect of Visa acquiring

services lo result in a significant number of merchants ceasing to accept Visa, and

Iess than the observed differences beiween Visa and MasterCard MIF, yet almost all
merchanis accept a blended acquiring rate which combines Visz and MasterCard

MIFs. For the few large merchants who do have separate rates a hypothetﬁcal Visa

the MSF of other merchants by more than %% so that the average increase would be

35 indeed, micreeconomic analysis demonstrates that 8 monopoiist wili aiways increase
prices to the poini where ihe price eiasticity will exceed unit (in magnitude}.
Otherwise, the monepoiist is not maximizing profits. See e.g. D. Cariton and J.
Perioff, Modern industriai Organization, 1830, pp. 89-84, p. 103 and G. Stigler, The
Theory of Price, (4th Ed. 1987), p. 197,

36 Judge Junes found ihis faci in her 2004 opinion. {United States v. Visa, 163 F.
SU[J 2d ai \Jij Based uri my pb‘l’bUHdl KFTOWIBUQB TI'Ofﬂ lesumcny in Discover
Financial Seivices et. al. v. Visa USA, Inv and MasierCard Ine el al. this paitern has
continued.

37 See footnote 27 above

28 See &.g. July 2007 MasterCard presentation, “MasierCard Background Biieflings,” p

o
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O%. This prive discriminalion sirategy by ihe hypothetical monopoiist wouid be
profitable. However, none of the subsequent economic analyses would change, so |

will do my analysis in the context of a combined Visa and MasterCard acquiring

market. | markaet for both Viea

auyuirers lypicaily use a biended MSF rate for Visa and M

lasterCard combined,

except [Confidential: L
4.20 | also consider a broader market for merchant anquiring services which would
includc acquirers that acquire for Visa and MasterUard and aiso Amisrican Express

and Diners Clup. AMEX and Diners operate what are known as "three party” card
networks where they often issue and acquire for themselves in contrast to the “four

party’ card networks of Visa and MasterCard where hanks issue credit cards and are

_ . o )
sepdrate from merchant acquirers.  Use of this broadsr markel would not change
my economic analysis. The fundamental economic fact is that only Visa merchant

acquirers can acquire Visa credit card transactions and a simitar sitnation exists for

4.21  The geographic dimension of the relevant markets defined above is New Zealand.
The MIF and MSF apply only to New Zealard, 5o a proper analysis of competitive
effects should focus on New Zealand. The fact that Visa and MasterCard set

4.22  The geographic scope of the relevant markets is not broader than New Zealand
hecause New Zealand consumers would not find credit cards issued in othor

e
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39 See e.g. McCormack, op. cit., 7134, §i49.
40 in the U.S. in the last few years, Discovear card, which owns Diners, and AMEX have

beyun "hylrid” vperaiions where they boin acquire for themselvas but aiso use

e Card are also credil card issuers, This ouicome does not exist in
he U.5. where the largest acquirer, First Data Corporation, does not issue credii
gl

SN

arge issuers in the U.3. also are large merchant acquirers.
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5 Analysis of restrictive rules in the acquiring market
51 MIF Provisions: Visa and MasterCard establish the MIFs respectively for their cards

1
used in New Zealand.4 'I'he bank merchant acquirers agree with bank issuers to pay
the MIF to the issuers for all credit card transactions. The MIFs are required to be

paid by merchant acauirers {o issuers. Ag | discugs helow the MIF is the primary

erehan LU A~ [LE ] =

economic determinant of the M3F charged to merchanits in the merchant acquiring
market. Both Visa and MasterCard and the banks have been able to raise

4
interchanga faeg without loge of marchant accentance or transaction volume,  This

end has been recently observed in New Zealand with the increases in the
"MasterCard Titanium" and “Visa Platinum Card” (end corporate card interchange

tiers) interchange rates. Visa and MasterCard have imposed these increases, while

. . - . . ) 43
gaining transaction volume, without fosing any appreciable merchiant accepiance.

]
M

Visa and MasterCard together with the bank merchant acquirers have been able to
enforce policies that restrict merchants from using business strategies to lower the

cost of credit cards transactions in the marchant acquiring market. | analyze these

MY . "

o surchiarge: Meither Visa nor MasterCard rules permit surcharges to be
' B . = 44 .
levied on credit card transactions in New Zealand.  Evidence from

Australia demanstrates that some merchants will levy surcharges for cradit

1

45
card use to recover the MSFs when the "no surcharge” rule is eliminated.

41 While in principle bilateral MIFs can be agreed upon under the scheme rules, in
practice | am unaware of any bilateral MIFs being used in New Zealand.

42 tor example, Visa has increased iis interchange rate far premium cards from 1.60%
in 2008 to [Confidentiak: }in 2009, MasterCard has also significantly
increased its premium card interchange rates, launching a premium rate in 2006 st
1.85% and increasing it o 2.00% in 2007, Yet accarding to discovery data, no
significant effect has occurred with merchants deciding to stop accepting either Visa
or MasterCard. However, Mr. McLeod states that about [Confidential: jof
merchanis for whom ANZ does merchant acquiring accept Visa and MasterCard but
do not accept AMEX or Dincrs. (Briof of avidence of Peter John MoLeod, ji68(b))

ndeed, this iack of merchant accepiance may partly expiain the iack of take up of

L= I oARAES S ]

BNZ issued AMER cards, which Mr. Vernun of BNZ finds “surprising.” (Op. cit., §231-

Supeimarkeis did successiuily siop Visa irom increasing iis interchange rate,
5 £ o LY [ - £ - -
NP

siul imerchant resistance lo recent increases in

M
£ 43
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it the no surchiarge rules did not exist, a significant number of consumers
would switch to other lower cost paymant vehicles, o.g. credit cards which

did not have a surcharge. The result would be lower merchant costs since

transactions wouid not be surcharged, and ihis business strategy would in
turn place competitive pressure on issuers to keep any interchange fees low
so that transactions using their cards would nct be sindled out for surcharge.

surgharge ruies were eliiminated.

Ajso, | find it likely that elimination of the no surcharge rule would lead fo
unblended MSFs and different surcharges on different credit cards.

Currently, all New Zealand acnuirers offer almast all merchants a single

Visa and MasiorCard and the different
- - ,,i‘ﬁ .
interchange rates for different types of cards, e.g. “premium cards.”  This

oulcome of differential surcharges would Hkealy lead to increased competition

as some consumars would chaose credit cards with lowei surcharges
charged by merchants so credit cards issuers would compete to offer

consumers choices with iow surcharges. This increased competition among

credit card transactions, even though it viclated their agreements with acquirers.
{Laing, op. cit, 7134} These market actions refute the claim that only large
merchants, with market power, wili surcharge credit card fransactions if permitted to
do 50. Mr. Laing also records that Westpac wanted to eliminate the Visa no
surcharge rule in 2002, but Visa International claimed it was prepared (o take legat
action to preserve the no surcharge rala. (Ibid., 1174-175). Mr. Wilson siates that in
2006 he sought & waiver of the no surcharge ruie in New Zealand, because
"...Cards NZ considered the rule to be damaging to the Visa brand in New Zealand.”
(Witness Statement of William MclLeod Wilson, 74) Visa International refused the
request, Mr. Wilson states that the no surcharge rule had "ittle support” among the
Cards NZ board members. (Ibid,. 127} Mr. Wilson also states that the no surcharge
rule was not enforced while he was Chairman and instances of surcharging
continaed. {ibid., 179} Mr. Darlow discusses that the Cards NZ Board at'empted tc
gain a waiver of the no surcharge rule trom Visa International again in 2008 but Visa
international again refused the change, {yWithess Statement of Christopher Robert
Dariow, 1134-36) Mr. McLeod states he i1s not in favour of the no surcharge rule
aithough he does not believe it wouid be a widely used business stralegy. (Op. cil.,
§1143, §157-159) Mr. Spicer of ASB siates that ASB would not object to merchant
surcharges. (Brief of Evidence of Mark Warwick Spicer, §]118) Mr. Briant ot BNZ
simies ihal BNZ is in favour of removing the no surcharge ruie. (Statement of
Cvidence of Russeli Jarmes Briani, §139)

One exception that | am aware of is [Confidentiai:

j. [Confidentiak ] receives separate MSFs for Visa and
MasteCard and the interchange paid by their acguirers does not vary with the type

NzZCC251
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acquiring market.

I understand that the Visa and MasterCard rules do not prohibit merchants
from offering a discount for cash. However, discounts for cash are not
equivalent to surcharges for many merchants because handling cash is
ligher cost than accepling oredit cards. The ieast cost aceepiance vehicie
for many merchants is EFTFOS. The use of EFTPOS will increase if
surcharges are levied on credit card transactions. Also, | would expect the

usage of credit cards with lower M3Fs to increase because surcharges on

ihose cads wouid e jower han ihe suicharges on cards with higier viSFs.

Honor All Cards {HAC): Visa has imposed the “honor ail cards rulg” which

requires mearchants who accept Visa credit cards to also accept Visa debit
cards and all Visa credit cards, including e.q. the premium cards.

47
MasterCard has a simiiar ruie. An important effect of the HAC rules 1s

that a merchant must accept all ¢ards from an issuing bank that helongs to

4
Visa or MasterCard. ’ While Visa does not charge interchange for debit
card usage in New Zeaiand, merchants such as Progressive [Confidential:
49
3 K= nthaoar marchante nay tha cama MSF far
I Many other merchanis pay the sams MSF for

47 See e.g. McCormack, op. cit,, 181(B). MasterCard has not yet begun to issue debit
cards in New Zealand. (Sekulic, op. ¢it. 16} Mr, Sekuiic states: "The honour all
cards rule is necessary as it provides cerlainiy {o cardholders that their MasterCard
card will be universally accepted by all merchants who accept MasterCard cards. .. If
merchants who accepted MasterCard cards were able to choose not to accept some
MasterCard products this would lead o confusion and uncertainty. Such negative
cardhoider experience would undoubtediy damage and diiute the vaiue of the
MasterCard brand.” (ibid,. §154-155). He faiis to note that MasterCard dropped this
requirement in the U.S. wilh respect to debit cards in 2003 as part of a settiement of
a iegai case. Simiiariy, Mr. Sheegy of Visa faiis io noie this deveiopment in the U.S.
as Visa aiso dropped the requirement. (Writien Statemeni of Proposed Evidence in
Chiel of William Morgan Sheedy, §i7.1} | am unaware of evidence fram the U.3. thai
demaonstrates that the viability of (signature} debit cards of either MasterCard or Visa

e sianific

o
7

nlly hiealened o that the cunpetiliveness of hese delil cards
"

-

1er Mr, Sekulic nor Mr. Sheedy cile to any studies
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werigin Visa debil card ransaciions as they do for credit card transactions s¢

they are made worse off when consumers use a Visa debil card instead of

a0
an EFTPQS card in thege circumestances,

produst
commenced issuing which have signiticantly higher MIF. These card
products are called "premium cards” and "commercial cards.” For a standard

retail merchant the interchange fee for accapting a N7 issued Visa

tor a commercial card it is 1.26%.Visa has increased these rates ta

51
[Gonfidential: 1 effective April 2009. For a MasterCard

card is 0.95% while for Premium and Corporate card products, it is 2 %

Since the introduction of these cards is sufficiently recent and their growth

¥
has only bagun in the last few years, the higher MIFs of thess cards do not

appear to have yet had a significant effect on MSFS. However, economic
analysis and the experiences in other countries, e.g. the U.S., demonstrate

that aver fime the higher MIFs of premium and commercial cards will lead to

higher MSFs as is beginning to happen now in New Zeaiand Furthcr the

an mterchango fee for card not present deblt card usage. Therr- is also an
interchange fee for prepaid debit cards as | discussed above.

Sea McCormack, op. cit. §19.

See McCormack, op. ¢it., 115 and Figure 18D. See also Second Amended
Statement of Claim, 23 February 2009, Schedule 5, pp. 47-48. Mr, Tan of Visa
states that the cost of consumer credit cards is actually [Confidential: 1 than
the cost of commercial credit cards accerding to Visa's most recent cost study for
New Zezland. See Written Statement of Proposed Evidence in Chiefl of Andrew
Tan, 1138. See alse VIS002.0018 and VIS007.0807 which also state that the cosi of
commercial credit cards is less than the cost of consumer credit cards in New
Zealand. These higher rates do not spply to all merchants, e.g. supermarkels and
Air New Zealand. (Sheedy, op. cit. 1j5.38)

See McCormack, op, cit,, 124, 1126 and Figure 22. See also Second Amended
Statement of Giaim, 23 February 2009, Schedule 14, p. 86. These higher rates do
not apply to ail merchants, e.g. supermarkels. {McKinlay, op. cit. 148)

See vicCormack op. cit., Figures 19 and 22, {[150-151. See aige Y176-177 and
Figures 35-36. McGormack discusses the reasons for the lack of an effect on the
MSFs o daig; see §i78-187.

Mr. Mcleod of ANZ states while ANZ [Confidentiai:

3%

I {Op. cit, 1177-178) Mr. Hansen stales that ANZ

NzZCC253
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in effective MiF paymenis in New Zeaiand. Over the period September
2005 to September 2007 (the last month of data), credit card spend for Visa

and MasterCard increased hy [Confidential: 1 while interchange paid

il
increased by [Confidentiai: ]. HAC rules with respect to these cards

lead to higher increases in MSF than would occur otherwise, In the absence

of tha HAC ruies, some merchants would refuse to accept these premium

expenditure that arises with these cards {if any for a given merchant) is not

worth the higher MSFs that arise with their usage.sg

Nex Diserimination: MasterCard and perhaps Visa enforce rules which
steering cusiomers o ihe
use of other cards, e.g. EFTPOS, which have significanily lower MSFs (in

the case of EFTPOS, there is no incremental MSF for each additional
5?

1. which will cause the pass through rates of changes in MIF to
changes in MSF to be even closer to 1.0 as | explain subsequently. (Brief of
Evidence of Peter Jeremy Hansen, 125} Mr. Hansen also states that the higher
spend on platinum cards was one of the reasons that ANZ recently decided to re-
price the MSFs mid-contract. {Ibid., {34, 185 discussing MSF increase to Harvey
Nerman) [Confidential:

1. {Brief of Evidence of
Pavid Wayne Taylor, §5.14) Mr, Briant of BNZ explains that BNZ's "Revised Pricing
Model” will take account of the percentage of premium and cerporate card usage in
determining the MSF. (Op. cit.. 116} Mr. Dodd of ASB states that although ASB
has not yet taken account ¢f the higher interchange from premium cards, he expects
ASB 1o do so going forward. (Bnef of Evidence of Andrew John Dodd, 798)
See Witness Statement of Charies John Gove, §118.
A significantiy iower percentage of merchanis accept AMEX cards in the U.S. and
other couniries than MasterCard and Visa. A simiiar situation exists in New Zealand.
See Written Statement of Proposed Evidence in Chief of iain Jamiesen, J5.1. AMEX
nas significaniiy higher MSFs than do Visa and MasterGard. ibid., 715.6. Mr.
McLeod states about [Confidentiai: ] of merchants who accept Visa and
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inceniives u use olher lypes of cards such as sweepsiakes prizes or

]

&
discounts.  Lastly, @ merchant must accept all of an issuer's cards from

either Viea or MasterCard under the same conditions

Ly e =

[=]
=

—

.g. the merchant

Gannol give suonomic inceniives to consumers or cause them to use a card
with a lower MSF. No discrimination rules restrict the ability of merchants to
develop strategies that lead to the use of lower cost payment options. Thus,
no discrimination rules decrezss com

incregse merchants’ costs,

it is somebmes claimed that even if these rules increase merchant costs by
decreasing competition in the acquiring market, economic efficiency is not

decreased because issuer cempatition causas the increase in interchange rates to

increased rewards, My understanding from Kensington Swan's letter is that this
claim, even if true, would not be a factor tc be considered in the current proceed ing.
However, the economic facts do not support the claim. While snme of the increas

[ A WA S AU | R | R Y PN
AISS 1O DENSYE Nal an On ing i

NCieass in
interchange is passed an {c c:onsumers.w Indeed, most of the academic papers
assume that issuers are not perfectly competitive and instead are imporfectly
competitive through product differentiation stra"tegies.60 in this situation, economic
analysis does not predict that ali of the interchange increasas will have been passed
an i.n terms of higher rewards {or other benefits) to consumers. Thus, increased

acaens An fA rancnmnors and
QoS00 ON G CONSuUMers and

e
3

2008 that Cards NZ clarified the issue that Visa does not currently have a no

discrimination rule. (op. cit., 39} | will await the cutcome of the fact evidence before

reaching a conclusion on this issue.

See McCormack, op. cit,, 81(C}.

Indeed, in Chang et. al., “The Effect of Regulatary Intervention in Two-Sided

Markets: An Assessment of Inferchange Fee-capping in Australia,” Review of

Network Economics, 4, December 2045, the authors find that only about 30%-40%

of the decrease in interchange had been passed through in terms of higher fees to

credit card users. This finding is consistent with the evidence of Mr, Preston of ASB

who states that ASE did not expect to pass on to consumers ail the increase in

interchange from the Introduction of the Visa Flatinum card. (Op. cit. [Confidential:
1 §i24)

conemic models of two-sided markets for credit cards often make the assumption

Ui vredit card issuers have significant market power arising from imperfect

2.4, J r“iU(..HBI. and J. ||rcue r‘larrorm bompetltlon |n iWO blClefJ

e Eu mpean Ecunwuiniic Association, i, 2003, pp. 990-1029,

i HIPBLILUI:‘: 50me economics of pdymen[ Carq

. o A VALY AnnA

G, 39, ¥inter 2002, - 948- Di’U P. 553.

m

4

competition. 3eg,
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L o 61 —— o
increase the profit of issuers.  As a resuit, Visa and MasterCard would find itin the

best economic interests of their issuers to increase interchange to the extent that net

62
nterchonoe revenue incrcased for issuors
interchange revenue increased for issuers.
54 individual merchant acquining banks set their own MSFs which differ across

merchants. Each merchant typicaily contracts with one merchant acquirer. A

petlt!on does axist amaong the merchant ar:q-_'!rers.

the average MIF decreased from 1.
3.11%. The average MSF decreased from 1.53% to 1.45% or 0.08%. Thus, a

substantial proportion of the decrease in MIF was passed through by the merchant

ClbL{l.lllUlb

i
]

Access Rules: Visa and MasterCard member banks enforce additionaf restrictive
rules ("access rules”) in the acquiring market. The MasterCard Rules do not permit

acquiring by a firm unless it also is a credit card issuer. The Visa Rules have at

acquirers, including requiremeants that an acquirer must be a bank or similar financial
institution. These rules do not exist in the same form in other countries, e.g. the

LL.5., where many ¢ the largest merchant acquirers do not issue credit cards and

-.,,Cl
S
-
O

the U.3. with between f the U.S. acquiring market volume until very

N

4
recently It is likely in New Zealand that acquirers that are neot issuers and are not

e = i R L R B

61 See documents discussed in MeCormack, op. cit., 173-177.

62 Merchant acquirers might be expected lo oppose increases in interchange rates if
the increases led to decreased volume. However, all of the merchani acquirers in
New Zealand are also the largest issuers. More importantly. to the extent that the
observed price elasticity of merchants to increases in interchange rates is extremely
small, increased interchange could lead to greater credit card usage because the
greater rewards offered by issuers with the portion of the increased interchange that
they pass on wiii increase the economic incentive to use credit cards. Indeed,
Rachet and Tircle find that the autcome of “excessive” credit card usage, relative to
the social opt mum, is mors likely 1o occur when "merchant resistance” is iow. J,
Rochei and J. Tirole, “Cooperation among competitors: some economics of paymert

card associat'ons,” Rand Journal of I:CDI"IOTT]ICS \5\5 Winier ZUL2, pp. 349-53{” p.

558. Mr. Sheedy in this proceeding, and in other proceedings in which | have been

involved, acknowledgos that the low price sensitivity (price eiasticity) of merchants

ieads to merchanis bearing a higher proportion of the cost of the network than

isuuers anu’ may even lead to cruss-subsidization (price beiow marginai cost} of the
ssuing side of the markel. Op. cil, §5.13.

|V|CCOH‘1‘|aCk. op. cit., 1136-137.

228
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ks would enter the acquiring markst, which would likely lead to increased

' - oe . .
competition as occurrad inthe U.S..  These non-issuer merchant acquirers would

hava different economic incentives than the current situation where all merchant

iIC naw entrants WUUIU noi FECEIVB any IHCFEBSGS Irl
interchange when MIF increased. This increased entry could lead to decreased

MSFs, a higher quality of service and greater innovation in New Zealand, as has

happened in the 113, Indeed, the level of service offersd by merchant acquirers in
h

iew Zeaiand appears 0 be behind ihe comparabia level in countries such as the

or

us.

56 Overall, the Visa and MasterCard rules discussed above have significant effects on

competition in the merchant acquiring market.58 in their role as issuers, banks protit
from higher MIFs because they do not pass through all of the MIF to credit card
users in terms of rewards and other features. In their role as acouirers, lhese same
banks profit
higher rewards provide an economic incentive for groater credit card usage and
merchant elasticity in terms of credit card acceptance ig low. Thus, in Now Zealand

it is in the best interests of both issuers and acquirers for Visa and MasterCard to set

by MasterCard and Visa member banks lead to higher costs and ugher prices for
merchants which lead to significantly less competition in the merchant acquiring

market.

b.f In terms af what “significantly less compaetition I mean that the price paid

by merchants in the merchant acquiring market, the M3F, is significanily higher than
it would be in the absence of the member banks agreeing lo enforce the Visa and
MasterCard rules discussed above, Economists typically find that a decrease in

competition ocolrs when price is higher, or quality is lower, because of factors such

about 15 years ago because they could not compete with the greater efﬂmency of
non-bank acquirers such as First Data and its predecessor compahies. First Dats
and Chase Paymentech ended their joint venture in November 2008, which
decreased First Data's share of the U.S. acquiring market. See e.g. Nilson Repar,

issue 922, March 2009, p. g,

66 See, for exampie, Statement of Evidence of Hans-Josef Stoiimann, f40-55. Spicer,
op. cit., 725-28, §133.

67 See McCormiack, op. cii, fi87

56 indeed, | find i significant thal ihe member banks enforce certain ruies, e.g. the no

surchar [jol=l) UIE:, that mosi banks find dgdlnb[ LHE!I' individual besi economic inieresis.

ype of oulcome is oflen e vuicome of an expllt.il agreement { ‘explicit
coliusion”) when individual firms take actions thal are against the firm's best
coonomic interests acting unilaterally,
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as the enforcement of the Visa and MasterCard rules by the member banks.69 While
the usage of credit cards would likely decrease in the counterfactual if some or all of
the rules were no longer being enforced compared to the factual, so the amount of
transactions in the acquiring market could decrease, it is important to note in a two-

sided market that an output decrease is not an anti-competitive outcome.m Since
fees from one side of the market, MSF paid by merchants, are being used to
subsidize the other side of the market no economic welfare conclusions can be
inferred from the amount of credit card transactions. Indeed, economic research

finds that "excessive credit card usage” occurs relative to an efficient economic

71
outcome in certain situations.

) Section 30 analysis: MSFs are maintained and controlled by the issuing banks

6.1 Visa and MasterCard set MIFs that all Visa and MasterCard issuing banks agree to

charge merchant acquirers. A high degree of overlap exists between the Visa and
MasterCard issuing banks because of duality (i.e. dual issuance) in New Zealand.72
The issuing banks agree to charge merchants acquirers the MIF which is, by far, the
largest cost component of the MSFs, on the order of-73 Thus, the issuing
banks, through their agreement to charge the Visa and MasterCard-set MIFs,
maintain and control the MSFs, i.e. prices, charged in the merchant acquiring

market.

The relation between MIF and MSF

69 This statement is subject to the proviso that the product continues to exist. In my
view, in the absence of the restrictive rules credit cards would continue to exist in
New Zealand. | discuss this issue subsequently.

70 In a typical one-sided market economists often judge an outcome to be pro-
competitive if output increases and vice-versa.
71 See J. Rochet and J. Tirole, “Cooperation among competitors: some economics of

payment card associations,” Rand Journal of Economics, 33, Winter 2002, pp. 549-
570, p. 559. As | stated above, Mr. Sheedy acknowledges that the low price
sensitivity (price elasticity) of merchants leads to merchants bearing a higher
proportion of the cost of the network than issuers and may even lead to cross-
subsidization (price below marginal cost) of the issuing side of the market. Sheedy,
op. cit. §5.13.

72 As stated abave, the four largest credit card issuers in New Zealand are all dual
issuers of both Visa and MasterCard. | analyze the effects of duality in my academic
paper J. Hausman, et al., "On nonexclusive membership of competing joint
ventures," Rand Journal of Economics, Spring 2003, 34, pp. 43-62.

73 See e.g. CANZ008.0032, pp. 19-20, where a 2005 Visa study finds it to be
[Confidential: J. Mr. Hansen of ANZ states interchange is [Confidential:

] of total costs. (Op. cit., 55)
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g2 MIF is & variable input cost for acquirers. Econem ¢ analysis finds 1hat changes in

i ; - ! ) 74
variable costs will be passed on lo some exient in terms of changes in prices,
Previous academic research has congidered this question and has found that when

downstream” firm will pass on part or ali of

a

the tax or cost changes. The amount of pass through depends on the degree of

competition and the shape of the demand curve which the downstream firm faces

£ . O P e
] [ i Can og di

i
i

icuil,
pass through typically becomes quite high when the degree of competition is high.
Since competilicn among acquirers is usually quite high, | would expect a significant

amount of pass thrauigh. Whila the pass through may not accur or may onkby

v nartially
Y parn

Sy
occur in the short rur, in the medium run | except varabie cost decieases (o be
passed through as firms compete for business and conversely, variable cost

7%

74 This analysis of the effect of MIF on MSF is confirmed by Mr. MclLeod of ANZ who
states that interchanges feas are a “... cost to factor inta pricing our M5Fs.
interchange fees are treated in the same way g5 schame fees and
telecommunications costs in that they are variable marginal costs that we incur on
each fransaction. If these costs are not recovered in the price we charge merchants,
our merchant credit card acquiring business would not be profitabie.” (Op. cit., Y173)
Mr. Hansen of ANZ also cenfirms that MIFs are costs that are passed through to
MSFs which is “required to cover estimated costs and achieve our target margin.”
{Op. cit., 53-55) See also ANZN.034.1450. Mr. Dodd of ASB also states that the
MIF for a particular merchant, along with difference in transaction volumes and the
merchant importance to ASB, .. explains why MSFs vary between merchants.” (Op.
cit., 71920}

75 indeed, more than 100% of the tax or cost change can he passed on in changed

prices. See e.g. J. Bulow and P Pflcidorer, “A Note on the Effect of Cost Changes

on Prices,” Journal of Political Economy, 91, 1983 and J. Hausman and G. _eanard,

“Efficiencies from the Consumer Viewpoint,” George Mason Law Review, 7, 1999.

This view of pass through in the MSFs is confirmec by the expericnce of ANZ which

Mr. MclLeod discusses. {Op. cit., 9176-177) He states [Confidential:

sl
[

E =

0.0645, p. 2. Mr. Letica of BNZ aiso confirms pass mrouqh of changes In
VIF 1o chianges in MSF when he states if [Confidentiai:
i {Statement of
44 ir. Briant of BNZ aiso demonstrates how the
s theil MISF pricing o {Confidentiai: i

{

T MSE " P

ad (o changes in ihe M3F. {Op. cit,, e.q. §184-185;
al (M

pass nutg of vuiF reductions due to

-
T
&
x
=
.5:

Sce aisu
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i subsequiently the M3F decreased even further to
0.94%. A further decrease caused by RBA regulation caused the MIF to go from

C.55% to 0.50% with a chanae in the MSF from 0.84% to 0.88% which is

T Y W 1 _—

approximately the sam These lypes of approximately -1

changes, i.e. full pas n economist expects in a highly

competitive industry.  While | have not had experience consulting in the merchant

o LA,I

ne U.S. has ied me i ihe

pheii e devedarn b, oe AL do H I it i = B el
Iy INAUSLU Y 11 Al allid, 11 y ':)&P!jllﬁ!lbﬁ LLERRg|

conclusion that the U.5. mearchant acquiring indusiry is highly competitive.

6.4 When | do a straightforward linear regressicon of average MSF on average MIF using
data from Graph 1 with a sample from March 2003 to June 2008, and including a

lime trand, | astimate

a rnaffiniont Af 1 N7 wuith =
TG O e L v | ul

1 O LRt~

(s.e. = 0.044).81 Thus, | estimate complete pass through of changes in the MIF to

changes in the MSF. Again, this result is consistent with the expected outcome in a

ionship between MIF and MSF in New Zealand.
Given that no regulatory intervention or other major change has affected MIF in New
Zealand, | analyze yearly data fram 2002-2007 for the 4 NZ acquirer banks: ANZ,
ASB, BNZ, and Weslpac. | use the average MSF and average MIF for each bank
or Visa and
MasterCard,
and MSF for

é

he

enles
isa and MasterCard at these 4 acquiring banks | find an estimated

.—n-

stimaie regression maodels for the relationship between MIF

=<

32
e a = nnAs
5.8 F U0

>

Fa fa o = AMANY a4 AN
LUWGTTT WL LG = W IV T At b, g

—

Thus, | find a very high pass through rate, where neither of the two estimates is
statisticaliy significantly different from 1.0, which would be full pass through.

53] The dm'erence between the MSF and MIF had been decreasing before the RBA
instituted the reguiatory reform which caused the MIF to decrease.

BU Mr Karai states that Wocelworths in Australia has received reduced MSF rates and

greater compeiition among acquirers has led t© reduced acquiring margins as a

resuii of the RBA reguiatery intervention. (Statement of Evidence ot Dhun Karai,

3.27-3.28)

Thus, the estimated coefficient is not significantly different from 1.0. if | do

insteurnental variabies, 1 estimate an effect of 1.12. The resuiis are not statisticaily

different Dased on o Hausman bpeuncauon test. 71 estimate by first differences, |
| P

PR A Y]

tind a coefiicient of 1.012 {s.e. = 3.061). Thus, ail of my esiimates are near fuil pass

2

co
ha

Hausiman specification test does noi reject
dorm effects models yIEICI the same

iwgonial o the siochasiic erm. The

[+1
- Z
;__1.;
C-
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demonstrated in Graph 2 where i piot the diiference between MSF and MiF.

[Confidential: Graph 2 deleted]

The relationship between MSF and MIF for each acquirer bank is relatively constant,
[Confidential:
1. This relationship means that changes in
MIF are almost fuliy passed through in changes ta '|\fiEir“-s.a3 For exampie, the
difference batween MSF and MIF for ASB varies between [Confidentiai:
1 s¢ the maximum range is only [Confidential: 1. ANZ has the

O rnfidantial 1 koot ki
tonnaoniiasl IR ST

83 Large merchants typically have [Confidential: 1 MSFs and receive MS&Fs with
a [Confidential: ] markup over MIF compared to smaller merchants. (See
e.g. ANZN.G31.0011 (p. 3. 4 and p. 8}, ANZN.029.0017, ANZN.015.0233 (p. 52))
See aiso Hansen for ANZ Naticnai Bank Limited. Mr. Hansen discusses why larger
merchanis typically achieve iower MSFs. See aiso Mr. Hansen of ANZ who explains
that acquiring margins are generaily [Confidentiai

I {Op. cit.,, 1156 {a), 171, §79 (c)} Mr. Tayior of Westpac confirms this

reiaticnship of large merchanis, {Op. cit., §5.35) Mr. Spicer of ASB aiso states tha:
iarge merchants expect a iow MS3F rate. {Spicer, op. cit,, T33} Mr. Dodd of ASD

aisu cundinms this relaiionship, {Op. cit, 548, §j57, §75) [{Confidentiai:
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the relative constancy of each of the lines in the graphs demonstrates that the

84
acquirer banks change their MSFs to pass through most of the changes in MIFs.

6.7 From these results and my experience in other countries such as the U.S., | expect if
Visa and MasterCard MIFs decreased in New Zealand that a corresponding

decrease in MSFs would occur.85 The amount of the decrease in MSFs would
depend on the degree of competition in the merchant acquiring market in New
Zealand. The speed of the decrease to a new equilibrium outcome would depend in
part on the contracts between merchant acquirers and their merchant customers.
However, | have no doubt that, holding other factors equal, significantly decreased
MIFs will cause decreased MSFs in New Zealand. Indeed, | expect most of the
decrease in MIFs to be passed through which would result in lower MSFs by
approximately the same amount of the reduction in MIFs.

6.8 According to Visa data, approximately .f Visa's acquired total in 2006 was

“On-us” transactions while the amount increased tc-n 2006.86 MIFs do not
apply to on-us transactions because the same bank is both the issuer and acquirer
for the transaction. However, banks typically take account of the “foregone

interchange” and often make intra-bank transfers for on-us transaction MIF

87 . . . . . . .
revenues. This outcome is consistent with economic analysis which would take the

84 | understand Mr. Sheedy of Visa to say that if MIF decreased “acquirers were
unlikely to lower merchant service fees.” (op. cit. 6.2) If | understand him correctly,
I find this statement quite surprising given the experience in both the U.S. and
Australia, which | know Mr. Sheedy is familiar with. Mr. Sheedy’s statement is
contradicted by the statement of Mr. Hansen of ANZ in the previous footnote. The
relative constancy over time in Graph 2 and the econemetric regression estimates
also contradict Mr. Sheedy’s claim that [Confidential:

]. (op. cit. 6.4

(d).

85 [Confidential:

86 McCormack op. cit., 100-101. See also CANZ008.0021.
87 Ibid., 1101.

1OTRET5. 44
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“foragone interchange” ta be Aan opportunity cost of an on-us transaction, and would

&4
predict that acquirers would take account of this opportunity cost in setting MSFs,

6.9 When MIFs decrease | also expect that credit card issuers will increase lees and
8¢ .
alty paints to consumers. These effects have occurred in

Australia.g However, to date no evidence has been put forward of compiete pass
through ta consumers and the finding would be unlikely given the imperfect

competition that exists in the credit card issuing market. As instructed by counsel in

Bk £

0 consumers from using credit cards such as loyalty paint rewards. [ understand in
the New Zealand context that the card schemes would need to apply for an
authorization to have changes in offsetting benefits considered. Thus, | domy
compelitive anaiysis oniy in the

the MSF,

- 81
6.10  The Commission has claimed that the MIF provides a "floor price” for the MSF.
his statement is correct because the MSF cannot be below the MIF when the MIF

........ & - — Y] o -]

is approximateiy 73%-80% of the cost of the MSF. if WiFs were set to zero, | would

expect the MSFs which currently average about [Confidential: ] to decrease
92
below the average MIF which iz currantly about [Confidential: 1 Indeed, |

== . . P T I o WU Y WA AAe e lms mbl A lnnlmmm oo

[s15] iMr. Hansen of ANZ coniirms this analysis. (Op. cit, §36; Mr. Taylor of Westpac also
confirms this analy5|s gup cit,, §15.258) See also Mr. Spicer for ASE. {Cp. cit., a4

N A T o T R | I 1o L5 LR o s Rty R

Wvim IF analysis. (W i, qivey SOONOMIC anaiysis

- I [ g I R pp o larmar Hamn imiiml AeAmerEFiAan
wouid ieac panks which acquire & arger ian usua proparion
of on-us transaciions may charge lower MST 3 because of increased profitability.
This outccimie is deimonstrated by the economic analysis of "double marginalization.”
Ses ¢.g. J. Tirole, The Theory of Industrial Crganization, MIT Prass, 1988 pp. 174-
176. [Confidential: 1 (Op. cit.,, 11530}
owever, despite the potential for double marginalization, many of the largest credit
card issuers in the U.E cuited the acquiring markst and Firet Data is tha largest
acquirer, while not issuing credit cards

88 By cffcctive loyalty points, | mean the rewards amount that a consumer receives
when sharmina 100 0 2 cradi
WY LT WIS Y W W i 33 ol

80 Sez e g Changet al, op. cit 30%-40% of the change in MIF was
passed on in higher fees to Al dit card consumers,

1 Second Amended Statement February 2008, 4 56 1(a), 167 1(a). The
Europaan Commission has co 'arc nclusion regarding the MIF setting a
floor for the MSF. See Europe sion, "Commission Decision of 19/X1112007
ralating to a proceedmg der Amcle 81 Df the EC Treaty and Article 53 of the EEA
Agreement’ 19 Dec ber 2007, 92, 11435436 MasterCard has appealed the
decision

g2 Mr. Dadd of ASB [Confidential: 1
{Op. cit., 104}

VETRAT
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[
=

BAOT

wouid (;‘)(pb‘bl ihe dyverdge vior after the Ll]d'lge o be SUDSIQ”TIQH}’ below

[Confidential: 1. inthis sense the MIF provides a fioor for the MSF.

6.11  The Commission also states thal some merchants have "cost plus” contracts which it

are commonly observec for large merchants.  Changes in MIF are passed through
on a 1-1 basis. If the MIF decreased, | would expect the MSF ta decrease by

would expect the M5FS to be between 0.10% and 1.0% depending on the size of the

95
merchant and other merchant characteristics.

617 Similar economic analysis which leads to the conciusion that changes to the MIF will

i
Ra -

e Mo Over lime, also ieads 10 tne condciusion thal decreased

4]
('?

Caus
MSF will cause lower prices by retailers to final consumers. The MSF is a variable

cost to merchants who pay an approximate 1%-2% “tax” in terms of their revenues

for eonsumears wha pay with credit cards, They recover this pavment by increasing

vhether or not the consumers are using credit cards.
As an example suppose a pair of running skoes would have a price of $100 in the
absence of credit cards. if 40% of a store's customers were using credit cards the

price wonLld increase o S100 80 ($100 + 0.4%2. f“ for the store 1o caver ite increazod

VLA O LD

93 Second Amended Statement of Claim, 23 February 2009, § 56.2(a), J167.2(d).

94 | understand that one merchant with a "MIF plus” contract in New Zealand is
Progressive {Woolworths). ANZ (EFTPQOS) charged [Confidential: ]
MIF for both MasterCard and Visa lransactions from 2002-2005, and from 2008-
2008 charged [Confidential: ] MIF for MasterCard and [Confidential:

1 MIF for Visa transactions. See Thomas, op. cit., Y20, 24-25. Fariners
used to have a MiF plus arrangement of 25 bp above MIF for both MasterCard and
Visa, but it ceased being used in 2005, (Witness Statement of Michael David Power,
Y27) [Confidential:
]. (Op. cit,, §120-21) [Confidential:

1. {bid., T22)

[Confidential
I
85 ir. Hansen of ANZ states thai the current MSF for Foodstufis” accounis is
{Confidentiai: j. and the MIF for Foodstuffs i [Commemlal ] for Visa and
{Confidentiai: ] fur MasterCard. (Gp. cit., 129, 195) [Confidentiai:
], @s aresuitoi a

reduction in the Mas ard MiF, aosording io Mr Carter of Foodstufis {Statement of

NZCC265
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o

86 . . . . B : -
costs.  Thus, consumers who do not use credi! cards, but instead use EFTPQS,

eiiminated. VVhile | am not taking account of {his ettect in my analysis of the
competitive cffocts of the challenged rules as instructed by Kensington Swan in its

letter {14.2), | do this analysis hecause | expect econamic experts far the banks and

P N T Py | ")
1 L

-~ N3 el a e wmenll b
1 I:III[JI 12T U a L vl L

P I
T OTTIEIIE YW

the rules are not parmitted to be enforced by the banks through thair agreements.

6.13 Considerable contraversy exists about the experience in Australia with respect to

this pass through point of lower prices to consumers. Various members of the RBA

have claimed that while it is difficult t

pracisely measun
refaiively smail amount and the other changes in cosis and prices thai are ongoing,
they believe the effect has occurred. However, Visa and MasterCard consultants

have claimed that the empirical evidence does not find evidence of price decreases
I " - . R
caused by ihe decreasas in ihe MEF over the past few years in Ausiraiia.  Given

96 In my example | am using 2% for the MSF of an alhletic shoe store which typically
pays significantly higher MSFs than larger stores such as supermarkets. | disagree
with Mr. Prestan of ASB who claims that wealthier consumers who switch (o higher
interchange cards, e.g. Visa Platinum, will be attracted to merchants who accept the
cards. (Op. cit., 125) While it is correct that weaithier consumers spend more, | am
unaware of research that demonsirates that for a given merchant its receipts
increase when it accepts a higher interchange credit card.

97 It has been claimed that some stores will not accept credit cards and continue to

charge $100. While this outcome could occur under perfect competition, | find it

unlikely to oceur in the real world. A typical retail store earns a markup of price over
marginal cost of approximately 20%-50%. If a customer leaves the store because it

docs not accopt credit cards, the loss is substantially more than if the store pays a

1.4%-2% MSF amount. Thus, competition typically causes most stores in & category

to accept credit cards, especially where the retail markup is significant. For example

it the MSF for a given merchant is 1.6% and the margin is 25%, a lost 540

transaction leads to a lowsr incremental profit of $10. Thus, a merchant increases

profits by accepling credit cards it it were lo lose more than 1 out of 17 transactions if
it refused to accept credit cards. In my experience In the U, S, no one has given an
exampie where a merchant has stopped accepting Visa o MasterCard, even though

MSFs have increased significantly in the U.S.. A similar experience has bean

observed in the EU. See European Commission, op. cit,, fn. 572, p. 142,

Sce H. Chang et.ai.,” The Effect of Reguiatory intervention in Two-Sided Markets:

Ar Assessment of interchange-Fee Capping in Austraiia,” Review of Network

Econamics, 4, 2005, pp. 340-341 and R. Stiliman, et. ai., "Reguiatory intervention in

the payment card indusiry by the Reserve Bank of Australia,” Charles River

il

o

Associales, 26 April, 2008, pp. 30-33. hr. Sheedy of Visa states that iow MSFs in
Australia have fed W “higher profits 1o mearchanis with no measureable banefits to

." {op. cit,, §10.43) However, he ciles to no evidence or repoeris to support
t. Mr. Laing discusses pass through issues in the supermarket and
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petrol market in Austraila but he presents no ewdencp aboul arlual PASS through.
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[N}
N3

ihe simail changes in lolal cusis of doing business for retailers, i believe it wouid be
difficult to find economelric evidence of retail price decreases. While | have not

studied the Australian experience with respect to retail prices changing. | expect that

=
7
=
1’.
5
O
Q
Iy]
=
]
%
-
3
o
>

changes and tariff changes. i undersiand that whether or not pass through of lower

MSF to lower consumer prices occurs, it is not an issue in this proceeding that neads

to be determined as Kensington Swan states in ils letter to me (114.2). Howaver, |
[ =

do find that lewsar b

T VYL W

thus reduce costs of New Zealand ret::]ilers.g
Counterfactual analysis

| now consider a number of counterfactual situations thal could occur in the absence

of the provisions that ¢

w
(¢}
&
s
o
&
3

ouilined the assumptions of these counierfactuai situations in its iettcr to me (3.9~
3.11) My analysis determines what the effect on the MSF would be given the likely
changes to the MIF in the different counterfactuals, alsa depending on whether some
or all of the challenged rules ara removed. |
would be in the merchant acquiring market given the change in the MSF. in three of
the four counterfaciuals | consider, | find that the MSF would decrease significantly
and competilion would increa

(J‘J

e significantly. In the fourth counterfactual, the effect

on the MSF and competition dapen

LT UGS Mo aflia Lot WA ARt

wihiich of ihe rules remain, and which are deieted.
Counterfactual A: No MIF ocours

Kensington Swan has instructed me to assume that one relevant counterfactual is

the elimination of MIFs and unilaterally or bilaterally set (between issuers and

- ) v i . 10“ - . oy COR
ierchange fees in New Jealand. NO requircment would exisi for a

acquiireis) in

(Op. cit., 217-218)

MasterCard consultants find that lower MIF led to lower MSF for Visa and
MasterCard with approximately a 1.0 pass through, similar to my econometric
analysis. See Stillman et. al., op. cil,, pp. 23-25. Chang et. al. do not dispute the
REA’s conclusion that iower MIF led to decreased MSt,

This outcome: has recently ccourred in the European Unicn with respect to cross-
border credit card fransaciions. See FU Gommission Decision of 191272007,
“*Comp/34.579 MasterCard, Comp/36.518 Euro Commerce, Comp/3s.580
Commerciai Cards.” | understand ir. Manchisi of MasterCard to say that this
vutcorme would not cause operational problems for MasterCard. See Proposed
staterment UI L-!V\U!:.‘ht,t:." IUF wviichael IVIdﬂCﬂISI ﬂdﬁ in le’ll 2009 U"Ie tU and
sterCard reached and agreement such that interchange wiil exist again on ihese

Y N7

s al a raie of 0.30%. See e 4.
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clearing a credit card transaction. In this situation merchant acquirers would continue
to charge a service fee to merchants because of the costs associated with

authorization and collection of the funds, but | wauld expect the MSF 0 decrease

F in New Zealand.’

=
w

In New Zealand there are six financial institutiong which issue credit cards and four
of these instiluiions are the oniy merchani acquirers in New Zeaiand,  Competition
among the six credit card issuers wouid set the fees for credit card usage for

consumers. The largest source of revenue for issuers, [Confidential:

Thus, it is likely that yearly fees to consumers for credil cards would increase and

Ao

acyuirers wouid estabiish the MSF which wouid be substar‘ltiaiiy iower in ihe
absence of current MiFs. Merchants' costs from credit card transactions would likely
dacrease by about 0.7%-0.9% to batween 0,1%-1.0% of the transaction value,

- would lead to a significant increase in competition in the

merchant acquiring market because price would be significantly lower.

Also in this situation, if the HAC rules are eliminated and the no surcharge and no

discrimination rules which restrict steering are eliminated, there would be additional

101

19746875 14

urdersta m:ﬁnu—.wiihes;_t_urwaarwa_nwii_asionmmL

ntig::fifxavmgﬁisn#ws.n:_c}mf".»,'ﬁa@f{)grmamsg

For example, in 200/ the average MIF tor Visa and MasterCard was
[Confidentiai: } while the average MSF was [Confidential; ]. See
McCormack, op. cit., Figure 1, 14 and 159, A 2005 Visa study estimated that
78.9% of the acquirer's overali cost was the MIF. See McGormack, op. cit., J142.
Bank credil card issuers are ANZ and NBNZ, BNZ, Westpac, ASB, Kiwi and TSB,
The first four issuers are aiso the merchant acquirers. Kiwi and TSB have
[Confideniiai' i of credit card accounts in Q4 2007. See McCaormack op.
, Figure 38h, f138.

Suvurce: Bank Defendant Responses o Commission daia requesi # 8. MoCormack
op. cit., Figure 40, §j190. Nr. Preston of ASB states that [Confidentiai

1 of credit card revenue. (Gp. cit., §167)
mount ufl decrease would depeind un the type of merchanl. For example,

1
& &

Q.

B

w Zealand is blg llll(..—dﬂlly iower than the
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uard ransactions. Since merchanis pay swgnlllcamiy iess for EFTPOS usage or even

receive a payment for accepting EFTPOS, their costs would decrease,

6.18  While the usage of credit cards would likely decrease in this counterfactual

compared to the factual, it is important to nate in a two-sided market that an output

decrease 15 not an intrinsically anti-competitive outcome, as | discussed dbUVB
Since a significant propartion of the merchant costs incurred by paying the MSF are
transferred to issuers as revenua via the MIF, and issuers use MIF revenue to help
oyalty poinls, cansumers are expected to decrease
their use of credit cards to the extent the effective price to consumers of using credit

cards increases, in comparison with the factual.
Counterfactual B: No jointly agresd MIF but bilateral negotiation permitted

6.19  Counterfactuai B describes the position if tha challenged nrovisions are deloted and
scluded by the Commerce Act. In this
counterfactual, | assume that no jointly agreed MIF for either Visa or MasterCard is

permitted 1o be used by the banks, but bilateral agreements between credit card
106

issuers an
interchange fee is required as a condition for accepting and clearing credit card
fransactions. Thus, the effective “default rate” for interchange is zero, because in

the absence of agreement between an issuer and an acquirer. no interchange is

105 In a typical one-sided market economists often judge an outcome to ke pro-
competitive if output increases and vice-versa.

106 Mr. Sekulic of MasterCard states that as of 2008 MasterCard will set a default MIF
that will only apply if there are no bilateral agroements in place. (op. cit. §201.1)
Given the small number of acquirers and issuers in New Zealand, a default rate
should not be needed. As | discuss subsequently the *small numbers” situation in
New Zealand is quite different from the "large numbers” situaticn in the U.S.. While
Mr. Sekuiic states that bilateral interchange could oceur, he states that because of
“thousands of banks” a default rule is required. (Ibid.. 1240). 1 am puzzled by this
statement since New Zealand has oniy 5 hanks that issue MasterCard (ANZ, ASE,
Westpac , BNZ and Kiwibank) as weli as one other 1ssuer {YWarehouse Financial
Services which is 51% owned by Westpac). if interchange is permitted in New
Zealand, an International inlerchange rate for avorseas visitors set by MasterCard is
not ruied out by my analysis. r. Jonas of MasterCard states that its system
aiready permits bilaterai rates so no significant problems shouid arise in a shift o
‘L‘nis arrangemeni See Froposed Siatement of Evidence of Steven Joei Jonas, {¢.
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given merchant's mix of business, hoiding guality at an acceptable level. Since there
are only 4 merchant acquirers in New Zealand and 4 main credit card issuers plus

two quite small additional issuers, each merchant acguirer would negotiate with each

of the oredit card issuers {o determine an interchange rate, if any, for a given credit
card issuer. Given the overlap among 1ssuers and acquirers, each acquirer would

negotiate with the 3 main issuers, excluding itseli, and the two smaller issuers,

6.21  As opposed to othier countries, such as the U.5., where hundreds of issuers and

dozens of merchant acquirers exist which could lead to a multitude of sg
negotiaiions, the smail number of issuers and acquirers In New Zeaiand wouid not
lead to that many negotiations. Thus, transactions costs would not be excessively

high. In this counterfactual | foresce that negotiations would not typically take place

merchanis in negetiating an interchange rate. Thus, the amount of negotiaiions

would be reduced.

8.22 However, some large merchants, e.g. Progressive, may want to negotiate their own

rales with issuers and then chonse an acquirer on a cost nlus hasis where the MSF

5 167
15 the interchange rate plus a cost plus component.  Also, some large merchants

. \ . . 108
could become their own acquirers if the current “access rules” are abolished. The
By

recently the largest merchant acquirer, First Data, and otrer large acquirers are not

) 109
credit card issuers and are not banks.

gl'r individual negotiations could well ocour with negotiation between very large
merchants and issuers, e.g. the two large supermarket chains in New Zealsnd,
Progressive and Foodsiuffs. in effect, this negotiatien has already occurrad in New
Zegland where the supermarket successiully resistad an attempted mcrease in

108 See e.9. Second Amended Statement of Ciaim, 23 February 2003, §19.7 and {133.6.
Visa rescinded ihe access rule in 2008, but MasterCard continues io mainiain the
1 for M

or MasterCard) Since ali acquirers are

-4
|
f

o - 1t -

1 Visa and MasterCard and the econumics of acquiring

i
also dual iIssuers of bl
f all acguirers will be Visa and

T
Y
g.

the access rule, new

-
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Cumpeiition wuuid iikeiy increase significanily compared to the current situation.

(o]
W]
(5]

Merchant acquirers who are able to achieve lower bilateral interchange rate
agreements with credit card issuers will be able to offer lower MSFs and thus get

more business from merchants. Thus, compstitive pressure will

negotiate a low interchange rate.'I1O No such competitive pressure exists currently
since interchange rates (MiFs) are common across issucrs for a given network, i.e.
Visa or MasterCerd, In the current situation merchant acqul d
ivwer interchange rates, butin the counterfactual such negotiation would accur

because the default position would be zero interchange. Thus, the outcames would

be decreased M3Fs compared ta the current situation together with a significant

n
¥
i

such as landiine lelephone, the presence of "cross subsidization” typically signais
that new entry will increase competition by removing the cross-subsidies over time.
If prices increase in other segments 1o more closely reflect actual costs, economic
efficiency will increase,

110 Mr. Laing states that "multilateral fees produce better outcomes™. He refers to his
experience in Sweden where he slales thal the largest banks have agreed to higher
bilateral credit card interchange fees among each other, while disadvantaging small
issuers and new entrants. However, for debit cards the large banks have negotiated
lower bilatcral interchange rates than the default rate. (Op. cit., 11249-250) My
interpretation of the Swedish experiance is that it demonstrates that bilateral
negotiations are economical in a ralatively small country such as Sweden or New
Zealand, given that 30% cof transactions are governed by bilateral agreerients in
Sweden. Since 95% by value of the Visa and MasterCard transactions are debit
card fransactions and only 5% are credit or "deferred debit,” overall the interchange
fees are significantly less than it the default rates were used. The outcome in
Sweden also occurs under different circumstances since in Sweden the default rate
is the intra-regional MIF while in this counterfactual that | have analyzed, the default
rate is zere. See UK Office of Fair Trading, No. CA98/Q5/05, "Investigation of the
multilateral interchange fees provided for in the UK domestic rules of MasterCard UK
Members Forum Limited, 6 Septemper 2005, 403. This difference in the bargaining
framework and default rate is likely to lead to quite different outcomes. | also note
that Mr. Laing's refergnce (o the OECD reportis incorrect. The correcl reference is

111 To 1he extent that Visa does not currently have a no discnimination rule, my analysis
would not change. The surcharge waouid have a greator economic effect on
censumers. Mr. Sekuiic of MasterCard claims thai because New Zaaland is a
comparatively small market, “New Zeaiand relaiiers have significant markst
power... This means that remavai of this [no surcharge] tuie in New Zealand is likely
o lead to excessive surcharging.” (Qp. cit. §162.1) i find this ciaim to be based an
MO eLONUITIGS @nd (0 e contrary (o economic analysis. While Mr. Sekuiic coes not
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wouid iead to a high MSF, the merchant could sLrcharge the transaction or steer the

customer to use another credit card with a lower interchange rate and thus lower

MSF.
6258  Further

merchant couid refuse to accept an issuer's card if & high interchange fee ied to an

above competitive MSE. A high surcharge could achieve a similar outcome, but a

merchant micht find it bettar in terms of customer relations to refuse to acce
given bank’s credit cards, as many merchants now do for AMEX, rather than
surcharging 2 customer a different amount for differeni cards issued over the same
network, e.q. Visa cards issued by different banks. Thus, | conciude that elimination
of tha HAC rutes

i1 1 n
LE:2E WoLLC Turiher n mp

iSSUET 10 T

W
na
[
ht

L
=
0
w

decreased interchange rate since the issuer receives less mongy from a given
transaction. When steering is possible, a significant number of consumers can be

induced ta use a different payment rard, sa nverall hisinass for the issuer could well

e [ T N ST S A NS Y - P [ |y (SRR I U U S N NN I o S
HISaas. iy WELdAe HTTRPGH LAtIL i) Wiee vy aQi=iviai Uy auonn imnte Uaoo Wilei e

merchants began steering debit customers away from Visa and MasterCard

all customers, not only credit card customers who could easily shift Lo a competing
payment forr, e.g. EFTPOS. Further, Mr, Sekulic cites to no avidence that finds
New Zealand retailers have significant market power. Mr. Sekulic’s other reasons
are aiso contrary tc economic analysis. (Ibid,. §162.2-162.4) For example, his claim
“to protect cardholders from paying twice for using a credit card” is contrary Lo his
previous claims cf a high degree of competition between MasterCard issuors and
petween MasterCard issuers and Visa issuers. Competition amang issuers will
solve this potential problem (if it exists}. Mr. Sekulic never addresses the question of
why merchants should not be able 1o increase prices when their costs increase
because of the requirement to pay a MSF when a credit card 1s used for a
transaction. instead, he says in the presence of a surcharge the merchant “is not
paying lis fair share from pariicipating in the system...” (ibid,. §163) This statement
has no operational meaning with respect to firms such as banks entering into an
agreement that has the effect of increasing prices. Mr. Sheedy of Visa makes a
simiiar ciaim ihat iarge merchants are charging a higher price "beyond their cosis of
praviding @ good or service.” {op. cil,, §8.7} Mr. Sheedy's claim is again contrary to
econamic analysis since in an imperfectly competitive indusiry markup of variabie
cosis oflen exceeds 1.0 o cover fixed cousis of operation.

I

LY. W TP

[ ol
W, VY IHIRST

Z assumes under the networks’ rules that HAC remains in place

—
-
[A9]

[

reduce nterchange fees beiow
=]

[

sseice of HAC an
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signature dehit towards much lower cost PIN debit (EFTPOS) " Also, in the

litigation Visa U.S.A. Inc. v. First Dafa Corp., my research confirmed that merchants

14
Guuid sieer customers if they and Firsi Daila offered sweepsiakes or oiher prizes.

My conclusion was that offers of discounts or prizes are better than surcharges in

terms of consumer relations, although hoth types of strategies would likely be

. 115 \ \
useq, inaeed,

Y]

MasterCard and Visa cuirenily use lhese lypes of sweepstakes (o
give incentive for consumers to use their credit cards, ¢.g. a free trip to the Beijing
Qlympics last year. Thus, elimination of the no steering and no discrimination at

POS rules would increase competition and cause issuers b

Il
interchangs saies W invease thielr oredil card ransaction voiume, and this cuicome

would reduce the M3Fs charged by acquirers to merchants.

6.27  Elimination of the “access" rules currently in place in New Zealand, but not in the

U.S. or Australia, would likely lead to further increased compeatition in this

interest in bargaining for icwer MSFs from issuers. Also, large merchants such as
Progressive could become their own merchant acquirers and acquire for other

metrchants, or use the credible threat of becoming acquirers, to increase competition

o A
resuiting in iower MiFs and iower MSFs.

6.28  Reduction of the interchange rates here from the common MiFs now in force or cven

elimination of MiFs and interchange rates as in Scenaric & will rot lead to a "death

spiral” for Visa and MasterCard where they lase thair business to AMEX and

117
Diners.  Competitive pressure and surcharging will lead to reduced MSFs for

113 See e.g. ntpfwiwobsrndws oI 8lories/ 2003058 inationsi main i 1644 shbml
(accessed 21 April 2009).

114 Visa U.S.A. Inc. v First Data Corp., 362 F. Supp. 2d 1121.

115 Mr. Sekulic of MasterCard states that MasterCard does not prohibit steering or
merchants offering discount for the use of other payment brands. (Op. cit. §168)

116 Progressive has sufficient scale to permit it econoimically to become an acquirer,
especially when combined with its Waolworths operation in Australia.

mr Mr. Sekulic of MasterCard claims: "Inierchange Tees are an essential component to
the viability and growth of four party payment schemes such as MasterCard's,” (op.
cit. 1140}, Contrary to his claim and prior claims of Visa and MasterCard in Australia,
the significant decrease in interchange in Australia caused by the RBA has not
threatened the viability or growth of Visa or MasterCard as | discussed above, | note
that while Mr. Sheedy of Visa discusses what he sees as adverse effects of
eliminating interchange, he coes not predict that a *death spiral” for Visa would ocour
in New Zeaiand. (op. cit. §j5.32) Mr. Laing ciaims that without Interchange “that
woulid effectively dismaniie credit cards as a produci category. it wouid turn them
rather into a curren{ account accessed by a debit card.” (Witness Statement of
Michael Thomas Laing, op.cit., 81, §254}. However, Mr. Laing only conslders

197487614
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nsumers will aiso decrease as wih
the credit cards. |n Australia where RBA regulation has led to a significant reduction
of the networks’ MiFs by approximately 50%, AMEX and Diners have made only

minor share nains over the past A yea

e oai ars since regulation hegan. For 2002 and the

first 3 quarters of
AMEX + Diners was 14.83%. For the last 12 months of data, October 2007 to

September 2008, their combinad share was 15.88% for a gain of approximately 1%.
118

A

ata, September 2048, their combined siare is 15.4%.

2003, befuie RBA regulalion begai, he total expenditure share of

d
have gained share, but Visa and MasterCard continue to grow

ir transaction volumeas with no indication of financizl difficuliies.

.-e.
=
s}
=
=

POS cards do not offer. Nor does EFTPOS offer card not present transactions,
8

=
=3

e.g. tfransactions over the internet, whicl ecoming increasingly important.

ar
Profits from interest charged to credit card revolvers (who do not receive a free float

significantly larger than interchange. | demonstrate the importance of net interest

120
revenue {(after subtracting out cost af funds} in Graph 3. ’

[Confidentiai: Graph 3 deieled]

Sources: Bank defendant responses to Commerce Commission data request

number 9.

118

119

1Q74RTEAA

“Lramactors —consumers whu pay the:r outbtdndmg balances each month He fails
to ta<e account of “revolvers™—consumers who carry a balance and pay intercst. He
fails to note that debit cards do not offer this credit facility. Nor do revalvers receive
an interest free floal period on their credit card transactions, In my experience,
interest on balances and other associated fees are among the most profitable
aspects of credit cards for issuers. Indeed, interest revenue is 54.1% of issuers’
revenue as | explain below and is over two times as much as interchange revenue.
These data can be found in the spreadsheet from the RBA located at

Dt fAwww s gov.au Etatistios/Bulladin/ GO 2kist wls (RBA Statistical Series C2).
indeed, Visa consultants Chang et. al. op. cit. found that anly about 30%-40% of the
reduced revenue was passed on Lo cardholders in terms of increased fees or lower
rewsrds. While | would expect the percentage ta grow over time the pass through is
iikely to remain significantly beiow 100%. This outcome is consistent with hr.
Sekuilic of MasterCard's explanation of ihe use of interchange to “incentivize its
members.” (op. cit. §i86} RBA reguiation has the expected effect of reducing credit
card issuers’ marging because they no ionger jointly set an MiF, but typicalty not ali
aof the reduced profits are re-captured by the oligopoiists.

ANZ's issuing revenues from interest income is about [Confidentiai: I
[Confidentiai:
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In the 2005 ~ 2007 period interchange revenue was approximately [Confidential:
] whiie net interest revenus was approximateiy {Confidential: J. This

largest source of revenue would remain even if interchange revenue decreased to
121

this counterfactual issuers can unitateraliy post interchange rates which an

»
03
L]

acquirer must pay (if it seeks payment from the issuer). However, bilateral
negotiations are also permitted as in the previous counterfactual. In the absence of
the HAC rule this framework woL

an acquirer or @ merchant couid refuse to accept a given issuer's creqit cards if the

interchange rates were unacceptably high.

8.31  Ifthe HAC ruie remained in place hut the other rules were eliminated, | would still

expect an increase in (‘nthTlflnn compared to the current situation since morchants

steer customers toward credit cards with lower MSFs, which would arise from
a lower interchange fee charged by the issuers so long as the no surcharge and no
discrimination rules were eliminated. Also, merchants could surcharge at different
rales depending on the given issuer's interchange fee. These merchant strategias

put significant competitive pressure on issuers who wouid wani consurmers to

choose and use the issuer's credit card offerings.

6.32  Merchant acguirers will attempt to gain business and will attempt to play one issuer
against another by charging different MSFs depending on the interchange rate
the MSFs wouid then shifi business to credil cards with iower interchiange and lead
to lower interchange rates and lower MSFs. Also, an even more competitive

outcome would arise if point of sale prizes and discounts were permitted since thay

wrill Jhm
Wil tYDical

5
3
)
v
&
w©
W
S

£.32 I the no surchargs uls is sliminsted in this scenano, merchanis could add e
interchange te the purchase amount and tell consumers carrectly that it was an extra
123
charge that arises fram their aradit card issoer The oLtcome could wall he 3
121
122
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pecause their customers wiii go {o issuers where they do not have to pay a
surcharge. Thus, the situation is more competitive than the current outcome where
surcharges are permitted, such as in Australia. There a merchant can only cheose
to levy a surcharge over ail Visa or aii MasterCard iransactions.m Here the
surcharges would differ across tssuers and price sensitive consumers will tend to
use cards from issuers with a low or even nc surcharge. This competitive dynamic
appiicabie MSF for iheir cards is iower, and ihey will have a iower or no surcharge
from merchants.

634  Inthe absence of an HAC rule, Counterfactual C is likely lo be aimost as competitive

as Counterfactuals A or B, as | diecussed above,

o
o
n

£+

=
Ui vy

3

interchange fee, an issuer is likely {o maintain mare powe- over interchange than in
. Thus, the MSFs in this

counterfactual are likely fo be higher than tha M3Fs in Counterfactual A or

oo >

gither of the preceding Counterfactuzls A or
css competitive ou
Counterfactual C would be a significant improvement over the current situation 1n

terms of more competition.

Counterfaciual D: Merchant acquirers must agree on intarchange with each issusr

hilaterally in order to participate in the network scheme

»
Lo
424

I thi
interchange rate with an issuer on the network in order to acquire transactions

involving that issuer's card holders. But the no surcharge and no discrimination

rules and the HAC rules are eliminated, and the access rLles are also eliminated.

=2
)
-4

So long as the no surcharge and no discrimination “ules
g

W

re sliminated and
espedially ihe HAG rule s dlininaied, this counierfaciuai is iikely io significaniiy
increase competilion. In the absence of the HAC rule an acquirer or merchant can

decline to accept a given issuer's transactions. This business strategy will place

7
4
€
C
£

-
]
[#%]
w
v}
o

VETARTE S4
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interchangs with an acquirer 50 that the issuer's cards will be wccepled. Also, a
large merchant, e.g. Progressive, which can self-acquire will have considerable
r

negotiating power to reach a low interchange outcome with an issuer or Progressive

can decide not to accept the issuer's cards. Thus, the outcome will approximate to
soime extent Counterfaciual B. Houwever, my analysis conciudes that Counterfactual
B will lead to a more competitive outcome because the default outcome, if no

bilateral agreement is reached, is zero interchange. Ar acquirer or merchant would

not need to make a dacision, unponular with some consumers, of net acceptin

given oredit card since the default rate is zero uniess a bilaterai agreement is

reached.

6.38 | now analyze this counterfactual where | reintroduce the no surcharge, no
discrimination, and most importantly the HAC rules. Now acouirers and merchants

b
¥

e P o LI TR )
Las Uik s [

Ly no

G acCept a given issuer’s cards, In turn, they lose their
bargaining power to cause an issuer to reach a bilateral agreement over
interchange. |n this situation issuers will compete “intra-card” to achieve the highest

interchange rate in order to offer the highest benefit to cardholders and to encourage

not be able to stop this ocutcome because they will be required to accept all issuers’
Visa or MasterCard cards if they want to accept any credit cards. The outcome

could be an increase in interchange rates from the current situation and & decrease

situation could be less competitive than the current situation. [ my view this
situation would he less competitive than either Counterfactual A or Counterfactua! B,

and also be less competitive than Counterfactual C.

&
[
fa}
—

astly, | consider the likely outcome if the HAC rule remaing but the no surchor
and no discrimination rules are efiminated along with the MiF. | expect an increase
in competition compared to the current situation because merchants will levy {higher)
surchargas on credit cards wilh high MSFs so long as merchant acquirers unbundle
their MSFg as | discussead
the use of lower cost payment options such as EFTPUS or credit cards with iower
MSFs. Thus credit cards with higher M5Fs will be charged higher surcharges as
oceurs currently in Australia for AMEX cards. These higher surcharges will lead te

increased competition in the merchant acqu

premium cards with higher interchange and higher MSFs will be less than in the
current situation with the no surcharge rulc in place. However, this outcome will be

inferior tc the outcomes of Counterfactuals B or C that | analyzed above. Elimination
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schemes’ rules, and in particular the HAC rule, will be eliminated or not. If all the
rules are eliminated the outcorne will be an increase in competition; if the rules are

not eliminatad | expert a decrease in competition If the HAC rule is retained while

4L
i

O
s
[«
o
‘_:'I
¢
g
i)
q
Q)
ol

=]
competitive than the current situation, but less compelitive than if the HAC rule is
also eliminated and less competitive than Counterfactusls B or C.

Conclusion on counterfactuals

.

124
i now proceed to a Section 27 anaiysis. i undersiand from my previous

|

experience in New Zealand and from Kansington Swan's letter to me, the standard

here is to consider whether competition is significantly decreased ("substantially

nis autcome is often calied an

compared o the counierfactuais ihat | consider.
SLC, for a "substantial lessening of competition.” Ahove | have defined the relevant

market for my analysis ta be the market for acquiring Visa and MasterCard credit

markat. Above i have discussed how the agreement among the banks 1o enforce
the Visa and MasterCard rules leads to anti-competitive resltrictions, e.g. the no

surcharge rule, on possible merchant strategies (o cause consumers to use lower

tinne o0 CEETONS ~ardes 3]
L

e
T3, Lage D0 11T vl Lot bia, 1 ik

o
b o«
)
3
oh
-

to higher effective MSFs paid by merchants. The MSFs are a variable cast for
merchants and are passed on in higher prices to all consumers, whether they use

credit cards or another form of payment. |find that in the counterfactuals if the

1
competitive outcome.

rounterfactual analvsis

Secand Amended Statemeni of Ciaim, 23 February 2009, §] 55-77.

in a traditionai one-sided market | oftan consider eit‘ner changes in price or changes
in quantity, which will icad to simiiar conciusions since demand curves siope
downwards, However, in ihe two-sided market situation consideraiion of quaniily
can no fonger be used because prices paid by one side of the market, e.g.
merchants, are often used to subsidize the other side of the market, ¢.g. credit card
users, Thus, in a one-sided markel, increases in ouiput are often used as a basis

o o
o

fer dbb’;‘bbillg incredses i consuimer weifare. nuweves ina iwo-sided iriarket

wihare ore side i ay weill Cross-suosidize ihe other side of the Hldl'l‘«t}l UUL;JUI canr ol
[¥]

1eFabiAd
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analysis. In these counterfactuals | determined that MSFs would decrease
significantly from the current factual situation in the market for acquiring credit cards.

These decreased prices to merchants are a pro-competitive outcome compared to

[ T R T S it by o b o - .
. Thus, i canciude that the current situation is a SLC compared

to the Counterfactuals A, B, C and D, so long as the no surcharge, no discrimination,
and HAG rules are gliminated in Counierfactual D. | also conclude that the current

situation is a 81 compared to Counterfactual D if the no surcharge and no

The anaiysis in Counterfaciual D is more complicated from a competition analysis

~i
oY)

viewpoint as [ discussed above. If the no surcharge, no discrimination and HAC rules

are not eliminated in Counterfactaal D. “competition” among card issuers could

they could offer more attractive rewards packages to consumers or otherwise charge
lower fees {o credit card users, However, this increase In “competition” would occur
in the issuing market, not in the merchant acquiring market. The likely outcome is
situation. Thus, | conclude that this cutcome is a signif cant decrease in competition
compared to the current situation because prices are likely to increase to merchants
interms of higher MSFs. However, if the no surcharge, no discrimination, and HAC
rules are el
D. Aiso, if the no surcharge and no discrimination rules are eliminated while the
HAC rules are retained, the current situation is a SLC compared to this outcome.

However, this latter outcome is likely to be an SLC compared to Counterfactuals A

Price decrgases vs. quantity increases

7.4 MasterCard, and various experts for Visa and MasterCard in U.S. proceedings in

which | have been involved. claim that MIF is set at a “transaction-maximizing

126 R -
rate”  Firsi, | have never seen an econcmic analysis that demanstrates this point.

However, even if MasterCard had determined MIF to maximize lransactions, it would

bl
net lead to an economically efficiant cutcome " Further, | understand thatin the
126 For MasterCard's claim se¢ &.¢. Curopean Commission, op. cit., 11 337 and the
reference to the 2006 MasterCard submission
127 Wi Sekulic of MasterCard claims that MasterCard uses initerchange to “ultimately
maximize the volume of ransactions {which is just another way 1o say “maximize the
benefit of the Scheme to both cardholders and marchants”). {Op. cil 185) No

NzZCC279
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for an authorization to be ailowed to adopt ruies that harm competition in a market,

2

oh economic efficiency or public weifare grounds.

7.8 The: claim is sometimes made that banks which are net acquirers provide a

PRI Wiy Uy JURIORY « U R APPSR § .
LUNISLGINNTNTY SHGULL W EALTSOIVE LT [}

[P TR U « o JUNY. U S g =
1ol BLUTETTIG SIS Y VISWRUILLE IVITE
charges. In New Zealand with anly four acquirers, all of whom are issuers as well,

Mr, Gove estimates that [Confidential:

that in 2006 Westpac and ANZ were net acquirers while BNZ was roughly egual and

130
ASB was anet issuer.  However, Westpac {or ather net acauirers} do not provide

Weslpac has little or ne ingentive to seek to reduce MIF significantly. More
importanily, to the extent that the observed price elasticity of merchants to increases

ir interchange rates is extremely smzll, increazed interchange leads to greater credit

increased interchange that they pass on will increase the economic incentive to use

credit cards. Thus, both acquirers and issuers receive increased profits from
131

~
[w}]

Lastly, while the initial reforms of the RBA in Australia led to some ciaims of a
possible *death spiral” for Yisa and MasterCard as AMEX and Diners replaced them

in the market, this outcome has not cccurred. Amex and Diners have made only g

small gain in share in Australia

anth omiesl” §
Tatilr apnar

to accept AMEX and Diners if their MSts are signif'cantly higher than Visa and

demonsiraiion ef “maximum benefit” io anyone is given in his siatement. Further,
any caicuiation of benefit or efficiency must take account of other consumers who
shop at merchants that accept credit cards as | discussed abaove. Mr. Sekulic falis to
consider (hese consumers, especiaily when he discusses the no surcharge ruie and

ihe efiocis ol inierchange. Lasliy, as | expiained above, my understanding is ihat in
ihis proceeding only effects in the merchant asyuiring market matter as explained by

[T R . ) L sET A ML

Kensington Swan in its lelter to me (§4.2). Thus, benelits thal acciue o cardhviders

-

o
3
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F
)
—

NzZCC280


hwilson
Sticky Note
None set by hwilson

hwilson
Sticky Note
MigrationNone set by hwilson

hwilson
Sticky Note
Unmarked set by hwilson


Case 1:.05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 337 of 401 PagelD #:
69432

sl s s wn ! R A
1A

acqguirers' MSFs. Allernatively, in a framework where surchaiges are

not prohibited, merchants will charge sufficiently high surcharges on AMEX and

132
Diners to make them indifferent to whather or not ta arcept them.  Alan, | expect
tre MSFs charged by AMEX and Diners o decrease in New Zealand when Lhe

MSFs decrease for Visa and MasterCard acquirers, ™ This outcome would be pro-

competitive compared to the current situation.

Jerry Hausman

32 if ihis proceeding resuiis in a finding that the ne surcharge rule in the Visa and

—

B S P s V- O — e L L 1k N g '
133 i nere is evidence in the cuirent NZ acguiring market of AMEX matching Visa and
MasterCard MSFs to achieve merchant acceptance of AMEX card products. Mr,
Duimntd Ad DRI clmbmin e el O o ol L - - . . a*
oriant of DNZ stales roodsiuits negoliated an AMEX MSF of [Confidential; ,
1 PAI™ om o oo AMAITAT
1. DN atyuilies AVIE
transactions rom Moodstuffs and pays AMCX a MIF of [Confidentiai; o
AMEX transsctions involving non-BNZ AMEX cards, and pays no MiF on oin-us
trangactions involving BNZ Amex sards. {Op. oit, T127-128, 135-137)
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Annandiv A Curriculum Vitaa for darrvy Haucman
Appendix A: Curriculum Vitae for Jerry Hausma
iviarch 2009
JERRY A. HAUSMAN
Massachusetts Institute of Tec hnology
Department of Economlcs
Bmlding Eb2-271A
Cambrldge MA 02139
{617) 253-3644
,hausmaﬁﬁ‘;mit.edu
EDUCATION:
OXFORD UNIVERSITY
D. Phil. 1873 (Ph.D)
B. Phil 1972
BROWN UNIVERSITY
A.B. (Summa Cum Laude), 1968
THESIS: *A Theoretical and Empirical Study of Vintage Investment and Preduction in

M s
Great Britain,” Oxford University, 1973.

FELLOWSHIPS, HONORS AND AWARDS:

haolar at Oxford, 19701072

pMareh Sonoiar at Lxiorg, Ty rd-1are

Scholarshm at Nuffield Collage, Oxford, 1971-1972

Feliow, Econometric Somety, 1979

Frisch Medal of the Econometric Society, 1980

Fisher-Schultz Lecture tor the Econometric Sociely, 1982

John Bates Clark Award of the Amernican Economic Assucialion,

Smith | artuirae Rrickam Yaino b Inivareity 1098
SIONN =BERUTES, SNgnam VOoUNRg W HIVETSRY oS

Jacob Marschak Lecture for the Econometric Sociaty, 1988
Hooker Lectures, Macmaster University 1989

Fellow, Nationa! Academy of Social Insurance, 1990
American Academy ot Arts and Sciences, 1991

- 4y er

FEROW, Journai of EbUlIUTlWBlrlbb 19U0

nnn
belole)

4
1

Shann Memaorial Lactura far the Australinn E
Snann STneha wot TG INS AUSraian =

Cenmap Inlernational Fellow, University Coilege Londor, 2004
Honarary Prafassor, Xiamen University, 2005

Biennial Medal of the Modeling and Simuiation Society of Australia and New
Zealand, 20058

Feiiow, Modeiing and Simuigtion Society of Austraiia and New Zealand,
ANNE

Condliffe Memorial Lecture, University of Canterbury, NZ, 2005

Invited Lecture, Far Cast Meetings of Econometric Society, Beliing 2006
Keynote Speaker, ACCC Conference, Australia, 2006

Keynaote Speaker, Panel Data Conference, Xismen China, 2007
Kaynote Speaker Aniitrust Conference, Northwestern Univ., 2008

nnnnnnnn el ey Ml Salla

U = yfmed | m
U Qi )‘ I GIIU\N IVUIIICIU UUIICHG‘ \.J'AIUIU UIII\CICIEL)‘, LUUU
Jdaurnzl of Annhpd Econometrice Leciures, 2009

Leigh Lecture Washington State Unwersnty, 2009
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MASSACHUSETTS INSTITUTE OF TECHNGLOGY
1902- John and Jennie 8. MacDonald Professor
1979- Professor, Department of Economics
1976-79 Assoelate Professor, Department of Economics

1873-76 A arit Professor, Deparbneni of Economics
-

I
1072-73 Visitin ment of Economics

VISITING APPOINTMENTS:
Visiting Professar, Harvard Business School
Visiting Professgr, Harvard Upiversity Depariment of Economics

Visiting Positions: Liniversite of Wasbinghan, Avustralizn Mational Unlssrsity

Foolg Normals Sundviaurs. Oxdord University, University of Svdnsy Widar
University, Beiitng Universiy, Unive of Western ﬁu*—hdi Un'vaf:,w
Caliege London, Uppsala University, Xiamen University, Sorbonne

u.
1968-70 Cor

PROFESSIONAL ACGTIVITIES:

Associate Editor, Bell Journal of Fconomics, 1974-1583
Associate Editor, Rand Journs! of Economios, 1984-1688

Associate Editar, Econometrica, 1978-1927

Reviewsar, Mathematical Reviaws, 1978-1980

American Editor, Review of Economic Studies, 1979-82
Associate Edilor, Journat of Public Economics, 1982-1998
Associale Edilor, Journai of Applied Econometrics, 1985-199;

Ar—h.-mnru Editor. Economics
HOVISONY ZGIRGH, cConomics

Reseamh: 1008-

Advisory Editar, Journal of Sports Economics, 1999-

Advisory Editor, Journal of Competition Law & Econemics, 2004-
Advisory Cditor, Journal of Applied Economics, 2005-

Member of MIT Center for Energy and Environmentai Policy Research,
‘1_()7’11 4 005

b v v i)

Nl~4 rle mmA Cmrdad CAlaman
carch MNetwork and Social Sci

Research Associate, National Bureau of Eeonomic Research, 1979-

Member, American Statistical Association Committee or Energy Statistics,

1981-1984
Special Witness (Master) for the Honorable John R. Bar:els, U.S. District
Courli for ihe Easiern District of New York in Carier vs. Newsday. ing.,

1981.82

Member af Gavernor's Advisory Council (Massschusette) for Revenue and
Taxation, 1984-1992

Member, Committee on National Statistics, 1985-1990

Member, National Academy of Social Insurance, 1990-

iMember, Commitiee 1o Revise U.S, Trade Siatistics 1930-1992

Mircnkmsre MIT Talassammarimiscnti;a;as Eranan-inre Racaaes

FCEIGE, Vi 1 @iSCOMIMUNICaUoNs cConoi uua l AOT G u i I'IUBI i, I UOO“
Roard of Directors, Theseus Institute, France Telecom Univarsity, 1088-1085
Member, Conference on Inceme and Weallh, National Bureau Df Economm

Research, 1992-

Member, Committee on the Future of Boston, 1998

Member, GAD Expert Panet to advise USDA on Econometric Models of
Cattle Prices, 2001-2

Advlisor, China Ministry of Information on Telecommunications R
2002-2008

Member, FTC Panel on Merger Evaluation, 2005
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. Econometrics

e "Minimum Mean Square Estimators and Robust Regression," Oxford Bulletin of
Statistics, Aprit 1974.

»  "Minimum Distance and Maximum Likelihood Estimation of Structural Models in
[, L S T PO T T P S S e N S DU
Counionierics, Ugivel ol di Uic CuiLpedit CUQHILIHIGH T, lJU”yfb'\‘fS‘. QI ione,

August 1974,

+  "Full-Information Instrumental Variable Estimation of Simultaneous Equation Models,”
Annals of Economic and Social Measurement, vol. 3, 641-652, Qctober 1974,

*  "Estimation and Inference in Nonlinear Structural Models " Annals of Economi

)

an

[k

r s . ]

. (wilh E. Berndt, R.E. Hall, and B.H. Haii}

*  "Aninstrumental Variable Approach to Full-infformaticn kEstimators in Linear and Certain
Nonlinear Econemetric Models,” Economedtrica, Vol 43(4), 727-738, 1975.

= "Simuitanzous Equations with Errors in Variables," Journal of Economelrics 5, 1977.

= "Social Experimentation, Truncated Distributions, and Efficient Estimation,”

crrmateina Vel ARSAY Q40_0G282 AQF7 fiaith M WY
CLOHOING G, VOL SO(F), o Te-da0, TI7 7, (WD L. vWise)
o L e N L S B W VI N S S S Y E R T N R S | I T AT ey ) vy
# A LOMURIOND FTOLHL VR TUD WiUEEUvYe WHoee, - wiln LW, Wise, CCONOMeirica, vor

46(2), 403-426, 1978,
»  "Specification Tests in Econometrics,” Economedrica, vol 46(6), 1273-1291, 1978.
«  "Non-Random Missing Data," with A.M. Spence, MIT Working Paper 200, May 1877,

s "Aftrition Bias in Experimental and Panel Data: The Gary Income Maintenance

wim nil Moty Ty OLAL =,

irevas Ire) crrirreriestoionsy el AT
HEiRsiihy WILEE =, WV IO, uiirir e i, von,

Kpo 3
A L e e e o P,
= Missing Daia and Seil Seisciion in Large Paneis,” Annales de NNSEE, April 1878,

{with Z. Griliches and B.H. Hall}

»  "Stratification on Endogenous Yariables and Estimation," in The Analysis of Discrete
Economic Data, ed. C. Manski and D. McFadden, MIT Praas, 1981 (with D Wise)

choice maodels, Cahiers du Seminar d'Econometrie, 1980.

ANTARTS 1L
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"The Eoonomatrics of La anQies Letters, vol.

3(2), 1ri-174, 1979.

«  "Panel Data and Unobservable Individual Effects," Econometrica, vol 49(6), 1377-1398,
1981, {with W. Taylor)

»  "Camparing Snecification Tests and Classical Tasis " Economics Leflers, 1081,
» '"The Effect of Time on Economic Experiments,” invited paper at Fifth World

Economelrics Conference, August 1980, in Advances in Econometrics, ed.
W. Hildebrand, Cambridge University Press, 1982,

= "Sample Design Considerations for the Vermont TOD Use Survey," with John Trimble,
Journal of Public Use Data, G 1081

J

0
-
3
=

[ Idantification in Simultaneous Eouctions Systome with Covariancs Bagtrictionsz:

= ey
LRV L) L= S LW ) I

instrumentai Variablos interpretation,” with W. Taylor, Econometrica, Vol. 87(5), 15-27-
1549, 1983.

= "Stochastic Problems in the Simulation of Labor Supply,” in Tax Simufation Models, ed.
M. Feldstein, University of Chicagn Prass, 1983

»  "The Desirn and Anal

I eic nf Qnoial and Eaanami
an B8 OF S0CIE ang =oonhemi

international Statistical instliiute Meeting, 1981; Review of the IS,

= "Specification and Estimation of Simultaneous Equation Models,” in Handbook of
Econometrics, ed. Z. Griliches and M. Intriligator, vol. 1, 1983.

= "Full-Information Estimators,” in Kotz-Johnson, Encvelopedia of Statistical Science, vol.

"
]

| N Ay - . -;r

imation," in Kolz-Johnson, Encyclopeds: Statistical
Science, vol. 4, 1984,

»  "Specification Tests for the Multinomial Logit Model," with D. McFadden, Econometrica
val 52(5), 1219-1240. 1984,

. "Econometric Madels for Caunt Mata with an A

e bt L oy o R . J O EnsAY AN Ann !
LTI HIGU R, VO Wa( ), JUD-F20.

DO fal T e L e b
FOHAWHN L, DTHTIGNES dnd B, Hail)

u "The Econometrics of Noniinear Budget Sets,” Fisher-Shuitz lecture far the Econometric
Saciety, Dublin: 1982; Ecenomeirica, vol. 53(8) 1255-1282, 1985,
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=  “Seasonal Adjusiment with Measurement Error Present,” with M. Watson, Journal of the
American Statistical Association, 1985,

= "Efficient Estimation and |deniification of Simultaneous Equation Models with

Cavarianna Ractrictiane "aarith W Klasusar
LOVANAnGe MeswiLulns it s 154

=
Wise, in Social Experimentation, ed. J. Hausma

= "Errors in Variables in Panet Data," with Z. Griliches, Journal of Ecanometrics, 19886,

e "Specifying and Testing Econometric Models for Rank-Ordered Data," with P. Ruud;
Jdovrnat of Economstrics, vol. 34(1-2), 83-104. 1987

]
w

Models,” with VW, Newey, J. Powell and H. Ichimura, Journai of Econometrics, 1991,

»  "Flexible Parametric Estimaticn of Duration and Competing Risk Models," with A, Han,
Journal of Applied Econometrics, 1290,

s "Ccnsistent Estimation of Nonlinear Errors in Variables Models with Few

= "Optimal Revision and Seasona nt of Updated Data: Application o Housing
Starts,” with M. Watsan, Journal of the American Statistical Association Proceedings,
1991.

r  "Seasonal Adjustment of Trade Data," with R, Judson and M. Watscn, ed. R. Baldwin,

RrahinAd thn Mirmmhoeo 1 Q Teads in tha Wearld Eammsacra: A0N03
LAl I L LY Sl a LF ot TS T LIS VY LA LTI, P
i "Nonlinear Errors in Variagbles, Estimation of Some Enged Curves,” Jacob Marschak

Lecture of the Econometric Saciety, Canberra 1988, Journal of Econometrics, vol.
65{1), 205-233. 1995.

*  “Nonparametric Estimation of Exact Consumers Surplus and Deadweight Loss," with W,
[ PRI L it iy i wy o ot fm oy ~ LAY A AAS_ A ATFR O A0E
chcy, LW DA ILG, Vil Uv“ Uj, [ an SVl e SRR Rl W)

Scott-Morton and J. Abrevaya, Journal of Econgmetrics, 1998,
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= "Semiparameiric Estimaiion in the Presence of vismeasured Dependent Variabies,”
with J. Abrevaya, Annales D'Economie et de Statistique, 55-56, 1999,

= “A Nocw Specification Test for the Validity of Instrumental Variables,”, Econometrica, vol!.
70(1), 183-189. 2002 (with .1 Hahn)

- "M !"rn.’-‘\r\nnnmnhgr\c "

=i il h § b

[t 2O

el Models with Fixed I:ilb‘[.-lb with

J. Hahn and G, Kuersteiner, mimeo May 2001, Journal of Econometrics, 2008

*  “"Mismeasured Variables in Econometric Analysis: Problems from the Right and
Problems from the Left”, Journal of Econcrnic Perspectives Yol 15(4), 57-67. 2001,

» “Eslimation with Weak Instruments: Accuracy of Higher Qrder Biag and MSE
Approximations,” with J. Hlahn and G. Kuersteiner, Economelrics Journal voi. 71}, 272-

206 2004, (Chosen as one of best papers in journal over the previous 10 years, 2008)

= "Notes on Blas in Estimators for Simultanecus Equation Modeis”, with J. Hahn,
Economic Letters, 2002.

a “Triangular Structural Made! Speacification and Fstimation with Annlication to Caugality”™,
Journal of Econometrics, Vol 112{1), 107113, 2043

KAy

- Weak instrumenis: Diagnosis and Cures in Empirical Econometrics”, with J, Fahn,
Americant Economic Review, Vol. 93(2), 118-1258, 2003,

v *Instrumental Variable Estimation wich Valid and Invalid Instruments”, with J. Hahn,
August 2003, Annales d'Economie et Statistioue, 2006,

= ‘Difference in Difforence Maets Ganarslized

= “Response krrar in a lransformation Model: Estimation of Wage Equations,” with Jasan
Abrevaya, Econometrics Journal Vol. 7{2), 366-388. 2004.

= “Asymptotic Properties of the Hahn-Hausman Test for Weak Instruments”™, with J. Stock

), 333-342. 2008,

istruiments and Microeconometric Firactice,” with . Hansen and W.

Newey, Journal of Business and Economic Stalistics, 26, 398-422. 2008.
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Estimated,” with T. Woutersen, Econometric Society World Meetings, London, 2005,
Nov 2004,

= “Estimating the Derivative Function with Counterfactuals in Duration Models with

Hetarogeneity” with T, Woutersen

P I
Ao HM}JI AT ALl g

Nen-linear Last Squares”, with M. Harding, December 2005, International Econgmic
Review, 2007.

= “Duration Models,” forthcoming in the New Palarave, with T. Woutersen, March 2006.

" "Hausman Tests," forthcoming in the International Fhevelopedia of the Sorial Sciences,
varidla 1A T by Lo e AOND
VVILEL P UV IRWG, JUTIG LU,

= |V esiimation with Heteroskedasticity and Many instruments,” with W. Neway T.

Woutersen, J. Chao, and N. Swanson, March 2008,

= “Testing for Causal Effects in a Generalized Regression Model with Endegenous

Regressors,” with [} Ahrevaya and S Khan, March 2007.

u s Reduca

(=

Bias GMM-like Estimator with Reduced Estimator Dispersion,” wit

Econometrics.

v "Asymptotic Distribution of JIVE in a Heteroskedastic IV Regression with Many

Instruments,” with J. Chan, W Newey, N. Swansan, and T. Woutersen, May 2008

» A Bayesian Mixed Logii-Probit Modei for Muitinemial Choice,” with M. Burda & M.

Harding, April 2008 mimeo, forthcoming Journal of Economelrics.

. Public Finance and Regqulation

= “The Evaluation of Results from Truncated Samples,” with D. Wise, Annals of Economic
and Social Measurement, vol. 5, 421-446, April 1976,

v "Discontinuous Budget Censtraints and Estimation: The Demand for Housing," with D.

Wise, Review of Economic Studies, vol 7/148), 75-98.
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icipation -- Permanent or Transitory?,” in Papers from the European
Econometrics Meelings, ed. E. Charatsis, North Holland: 1981.

"The Effect of Wages, Taxes, and Fixed Costs on Women's Labor Force Farticipation,”
Journal of Public Economics, vol. 14(2), 161-194. Oclobsr 1980.

"The: Effect of Taxes on Labor Supply” in How Taxes Affect Economlc Behavior, ed,

"income and Fayroll Tax Policy and Labor Supaly,”™ In 1he Supply Side Effects of

Eccnamic Palicy, ed. G. Burtless, St. Louis: 1981.

"Individual Retirement Decisions Under an Employer-Provided Pensian Plan and Social

Security," with 3. Burtless, Journal of Public Economics, 1942

Economics, 1984.

"Retirement and Unemployment Behavior of Older Men,” in H. Aaron and G. Burtless,
Retirement and Economic Behavior, Brookings: 1984,

"Tax Palicy and Unemployment Insurance Effects on Labor Supply,” in Removing

iy Lator Supply with Taxes," with P. Ruud, Amerigan Econuimic Review, 1984,

"Househotd Behavior and the Tax Reform Act of 1988," with . Poterba, Journal of
Economic Perspectives, 1687, also published in French in Annales D'Economie et de
Statistique, 1988,

Economics of Heaith and Aging, 1987,

"Income Taxation and Social Insurance in China," in Sino-U.5. Scholars on Hot Issues

in China's Economy, 1990.
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Wikl I Minrmased e
wi . wiamond, in

Contingent Vaiuation; A Critical Appraisal, ed. J. Hausman, 1993,

= "Does Gontingent Valuation Measure Preferences? Experimental Evidence,” with F.

Diamond, G. Legnard, M. Denning, in Contingent Valuation: A Critical Appraisal, ed. J.
Hﬂllsman, 104613

- M b md L by
= UUIII.IIIHGIII. va

December 1983, Journal of Economic Perspectives, §(4), 45-64. 1994,

»  "A Ulility-Consistent Cambinsd Discrete Choice and Count Data Model: Assessing

Recreational Use Losses Due to Natural Resource Damage." with G. Leonard and D.

McFadden, Journal of Public Economics, 56(1), 1-30. 1985,
= "Contingsnt Valuation Measurement of Nonuse Values," with P. Diamond, ed. R.B.
Stewart, Natural Resource Darmages: A Legal, Economic, and Policy Analysis, 1995.

= "A Cost of Regulation: Delay in the Introduction of New Telecommunications Services,"
with T. Tardiff, 1935, ed. A. Dumort and J. Dryden, The Economics of the Information

LT

. o
[

eleconmiuncalions,”

Brookings Fapers oh Economic Activity, Microeconomics, 1997, 1-38.

= "Taxation by Telecommunications Regulation," Tax Policy and the Economy, 12(1), 29-
48, 1998,

*  “Taxation by Telecommunications Regulation: The Economics of the E-Rate”, AEI

*»  “Economic Welfare and Telecommunications Welfare: The E-Rate Policy for Universal

Service Subsidies,” with H. Shelanski, Yale Journal on Regulation, 16, 1999,

»  “Efficiency Effects on the U.S. Economy from Wireless Taxation”, National Tax Journel,
£3, 733-742 September 2000.

oo 4
AU TOUNTT MLLTO W

Unaffiiated internet Content Providers”, with H. Singer and J.G. Sidak, Yaie Journal on

Regulation, 18(1} 129-173, 2001.

= “Reqgulating the U.S. Raitroads: The Effects of Sunk Costs and Asymmetric Risk,” with
R

3. Myers, Journal of Regulatory Econiomics, 22(3), 287-310. 2002,

LaL™3Y
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iecomimunications,” in G. Madden ed. nlernationai

{r

C
Handbook of Telecommunications, 2003,

= Wil New Requ'lation Derail the Hailroads?, Competitive Enterprise Institute, October
2001.

= “Sources of Bias and Solutions to Bias in the CPI", NBER Discussion

= “CFIi Bias from Supercenters: Doss the BLS Know thatl Wal-Mart Exists?,” with E.
Leibtag, presented at conference on Index Numbers, Vancouver, June 2004, NBER
Discussion Paper w1712, August 2004. Forthcoming in, W E Diewert, | S Greenires,

and C.R. Hulten eds,, Price Index Concepts and Messurement, 2007.
P N [ R O Y | L Lt . e PR i ] r —
= '"Did Mandatory Unbundiing Achieve its Purpuse? Empiricai Evidence from Five

o =
]

Countries,” wit
248, 2005,

. Sidak, Journal of Compelitive Law and Economics, vol. 1(1), 173-

= “Telecommunications Regulation: Current Approaches with the End in Sight,” (with 3

Sidak} NBER conference on regulation, Scptembear 2005, forthcoming in N. Rose. ad
= "Commentary on international Taxaliun: Tax Policy when Corporadie Profits are a

Return Lo Labor Rather than Capital " with Roger Gordon, March 2007,
= “The Walmart Effect on CP| Construction,” with E. Leibtag, January 2007 mimeo.

»  "Are Regulators Forward-Looking? Copper Prices and Telecommunications Networks,”

with G Sidak and T_ Tardiff, November 2007 forthcoming FCC Communications

»  "Project indenandence Renart: A Review of U8, Encrgy Needs up to 1985, Bel!
Jourial of E¢onmics, vl 8{(2), 517-551. Autumn 1575
*  “individuai Discount Rates and Ihe Purchase and Ulilizalion of Energy Usino Durables,”

Bell dournal of Ecoriomics, vol. 10(1), 33-84. Spring 1879,

»  "Voluntary Pariicipation in the Arizana Time of Day Electricity Experiment,”

7 i

0
with D, Aigner, in EPRI Report, Modeling and Analy
L]

€

"

.in—u e ae o= a

7Y; Beii Journal of Ecgnomics, 1980.
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valuation of

g
Fricing 1est,” in cFRI Report, Modeling and Analysis of Electricity Demand by Time of
Day, 1979; Journal of Econometrics, vol. 10(3), 263-288. 1975,

s "Assessing the Potential Demand for Electric Cars," with S. Beggs and 3. Cardell,

o/l i, Vs

lnvirnal of Eennnmalrice ued 1701) 1210 1084
Jouingl of omalnics, LTy 118 TRST,

L, W P N gy P Y N
- PDJLDINITIIL AU Y U

T L S Sy
HT VAUl ) diiu ASsSESsSTHeny Ul

281

b}
=
=]

Energy Models, ed. 8. Gass, Washington: Department of Commerce,

»  "Exact Consumer Surplus and Deadweight Loss," American Economic Review, 771{(4)m
662-676, 1981,

] "Apnliance Purchase and Usage Adaptation to a2 Permanent Time of Day Elactricity
Rate Schedule,” with J. Trimble, Journal of Economeliics, vol, 26(1-2), 115-136. 1864

s “Evaluating the Cosis and Bensfits of Appliance Efficiency Standards,” with F. Joskow,
American Economic Revigw, 72(2), 220-225. 1982.

= "Information Casts, Competition and Collective Ratemaking in the Motor Carrier

Industry.” American University { avwr Raview, 32 Am. 1 Ray. 377 Winter 1083,

»  "Choice of Conseryation Actions in the AHS," in Energy Simulation Models, ed, R.

Crow, 1983.
»  "Patents and R&D; Searching for a Lag Structure," with B. Hall and Z. Griliches, in
Actes du Collogue Economelrie de la Recheares, Paris: 1083

[

TR T - ey e '
duured i giephule Serviie, 1n f. treprg ea.,

d e
Adjusting to Requlatory, Pricing ard Marketing Realities, East Lansing: 1983.

»  "Patents and R&D: is There a Lag?,"” with B. Hall and Z. Griliches, 1985; Infernational
Economic Review. vol. 27(2), 265-283. 15886.

Al ey At Loy L Ciie

] "Price Digerimination and Patent Palicy," with | MackKie-Mason, Rand Journal of

Ve

— . ¢ a4 VoA mam aa;a
Ceonarey, vol. 19(£), £0J3=-£03. 1400.

= "Residential End-Use L.oad Shape Estimation from Whole-House Metered Data,” with 1.
Schick, P. Vsaro, and M. Ruane, |EEE Transactions on Power Systems, 1988,
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o

. "Competition in Teiecommunications for Large Users in New York,” with H. Ware and 1.
Targiff, Telecommunications In & Competitive Environment, 1589.

»  Innovation and International Trade Palicy,” with J. MacKie-Mason, Oxford Review of

Economiz Palicy, 1988,

= "Ths Evolution of the Central Office Swilch Industry,” with W. E. Kchlberg, in ed. 8.
Bradiey and J. Hausman, Future Competition in Teiecommunicalions, 1984,

»  "Future Competition in Telecommunications,” 1987; ed. S. Bradley and J. Hausman,

Future Competition in Telecommunications, 1989.

= "Joint Ventures, Strateqic Alliances and Collaboration in Telecommunications.”

s

intra-day Securities Trading,” with A. Lo and C. MacKiniay,

Journal of Financial Economics, 1992.

=  "A Proposed Method for Analyzing Competition Amang Differentiated Products,” with G.
Leanard and J.D). Zona, Antifrust Law Journal, 80, 1982,

= “The Beil Operating Companies and AT&T Venture Abroad and British | elecom and
Others Come to the US," in Bradley, et al., ed., Globalization, Technology and
Competition, 1993.

he B n Telephone Penatration in the US " with T,

'

" "The Fffects of the Breakup of AT&T on Telephone Penatration in the 118
i

{3
leul 1

= "Competilive Analysis with Differentiatad Products,” with (5. Leonard and U. Zona,
Annales, D'Economie st de Statistiqus, 34, 159-180. 1904,

= "Proliferation of Networks in Telecommunications," ed. D. Alexander and V. Sichel,

Networks Infrastructure, and the New Task for Regulation, University of Michigan

o= ADON
rFress, 139390,

= "“Vaivat on of New Goods Under Perfect and imperfect Competition,” ed. T. Bresnahan

and R. Gordon, The Economics of New Goods, University of Chicago Press, 1997,

= "Competiticn in Long Distance and Equipment Markets: Effects of tne MFJ,” Journal of

Manaaerial and Decision Economics, vol 16{4), 365-383. 1995,

ANTARTL 1
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= “Efficient Local Exchange Compatition,” with T. Tardiff, Antitrust Bulletin, 1995,

»  "Superstars in the National Basketball Assaciation: Economic Value and Palicy,” with G.
Leanard, Journal of Labar Economics, 15{4), 586-624., 1997,

—ty
il
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©
o
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@
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3
=

= "Valuation of Nevy

the information Socigty, ed. A, Dumeort and J. Dryden, Gifice for Official Pubiications of

the European Communities, Luxemborg, 1997,

= "Markel Definition Under Price Discrimination,” with G. Leonard and C. Vellturo,
Antitrust | aw Journal vol 64 367-386 1996

o "Charantarietine of Damand for Pharmana
Lnaraciensliecs OF Lemand Jor Fnarmace

[

Cephaiosporing,” with 5. Fisher Eiiison, i. Cockburn and Z. Griliches, Rand Journal of
Econornics, 28(3), 426-446. , 1997.

= "Telecommunications: Building the Infrastructure for Value Creation,” 5. Bradley and R,

Nolan, ards. Sense and Respond, 1998

L] "Arhiowvin
Achiavin

Worid Economic Affairs, Vol.. (2}, 34-38., 1997,

= "The CPI Commission and New Goods,"” The American Economic Review, May 1997,

= "Economic Analysis of Differentiated Products Mergers Using Real World Data,” with G.
Leonard, George Mason Law Review, 5(3), 326-346. 1587,

" "Cellular Telaphone, New Prodicts and the CPLL" dournal of Business and Eccnoniics
[ YR S R e A FIAL AOO ANA ANNOND
WHQUSHIGS, VU JF{Lf, 1O00-1T9, [JTI,

= “Reguiation by TSLRIC: Economic Effects on investment and inngvation,” Mulimedia
Und Recht, 1989; also in J.G. Sidak, C. Engel, and G. Knieps eds., Competition and

Reaulation in Telecornmunications, Boston: Kluwer Academic Publishers, 2000.

= ‘Efficiencies from the Consumer Viewnoint” with G. Leonard,

Review, vol. 7(3).. 1999.

= "The Effect of Sunk Costs in Telecommunication Regulation,” in J. Alleman and E.
Noam, eds, The New Investment Theory of Real Options and its Implications for

Telecommunications Econorics, 2002
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"a

= A Cunsumer-Weilare Approach iv ine Mandatory Unbundiing of Telecommunications
Networ<s,” with J. Gregory Sidak, Yale {aw Journal, vol. 109(3), 417-505. 1982

= "Competition in U.5. Telecommunications Services Four Years After the 1996 Act, with

R. Crandall, in 8. Paltzman and . Winstan, eds , Daregulation of Network Industries,

2000.

» “"Cable Modems and DSL: Broadband internet Access Tor Resideniiai Customers,” with
J. Gregory Sidak, and Hal J. Singer, American Economic Review, vol. 81(2), 302-307.
2001,

=  “iiobiie Teiephone,” in M. Cave et. ai. eds, Handbook of T
Economics, North Hoelland, 2002,

elecommunications

«  “Competition and Regulation for Internet-related Services”, in Korea Institute for

Industrial Economics and Trade, Industrial Competitiveness and Competition Policy in

- P o I R N L N v g ey Lo T8 Ta ! P [PURSURR IR DI S B SR RUU e
the Era of Telecommunication Convergence, 2001, {4150 transiatea into Koreai in a
book)

*  From 2G to 3G; Wireless Competition for Internet-Reiated Services,” presented at
Brookings Conference, October 2001, R, Crandall and J. Alleman ed., Broadband,

Prockings, 2002
= "Compstition and Regulation for Internst-related Sairvices: Resiilts of Asymmetiic
Hegulation”, presented at Columbia Univ. conference, October 2001, R. Crandall and J.

Alleman ed., Breadband, Brookings, 2002,

s "United States: Lessons from the New Millennium,” with R. Crandal!, in A. Brown et. al.

eds., Telecommunications Reform in the Asia-Pacific Reqicn, 2004,
- " non e e rde e e ol [ P T I Tt SR o PG o3
= DULTD BC” CUIIIPGII)’ Elltly u ItU LUIIB”DIbtdIIL’U TGIULUIIIIIIUIIIE‘H{IU! I Qg

Consumers’?," with G, Leonard and J.G. Sidak, Anditrust Law Journal, 70(2), 463-484,
2002.

*  "On Exclusive Membership in Compeling Joint Ventures,” with G. Leonard and J. Tirole,

Eand Journal of Economics, vol 34(1), 13-62. 2002,

. “Why do the Poor and the Less-Educated Pay More for Long-Distaince Calls?,” with J.G
Sidak, Topics in Economics Analysis and Policy vol. 3(1) 1210. 2004

T 12

NZCC295


hwilson
Sticky Note
None set by hwilson

hwilson
Sticky Note
MigrationNone set by hwilson

hwilson
Sticky Note
Unmarked set by hwilson


Case 1:.05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 352 of 401 PagelD #:

681
d “Eotimation of Patoent Licensing Value Usina 2 Flavibhie Damand Snacificatian™ with &
ssiimation of Haleht Licansing valle Lsing a Flexipie Demang speciication’, with .

il.eonard, Jouwrnal of Economelrics, voi. 139(2), 242-258. 2007.

= “Cellular, 3G, Broadband and WiF", Shann Memorial Lecture, University of Western
Australia, March 2003, published in R. Cooper R and G. Madden (eds.} {2004)

Frontiers of Broadhand, Electronic and Maobhile Commerce, Physica-\erlag,

"

Leonard, international Journal of Industrial Organization, vol. 23(9-10), 693-698, 2005.

£ "Competitive Anglysis Using a Flexible Demand Specificaticn,” with G. Leonard, Journal
of Competition Law and Economics, vol. 1(2), 279-301. 2005.

¥ “Consumer Benefits from Increased Competition in Shapoing Outlets: Measuring tha
Effect of Wal-Mart,” with E. Leibtag, presented at EC2 conference, Marseille, Dec. 2004,

Journal of Applied Econometricg 2007,

»  “Measurement of the Change in Economic Efficicney from New Product intreduction,”
with E Berndt, P. Chwelos, and |. Cockburn, August 2005, MIT mimeo, presented At

EARIE conference, Partn, !

= car ce,r o,

- Eares idenrd Ararlrmtes 1iithh Coihntitiibimm: Mdnahila Tarmimaticm Daciaitand M bl 1 WALl
P [ SIS TVICIE LD WWITNT A2 UERIDLILALIL L YIRS ST IaULT ] AT WIDILEW, UWILTY O VVi[HlIL,
June 2006.

»  “Real Options and Patent Damages: The Legal Treatment of Non-Infringing

Alternatives, and Incentives to Innavate,” with G. Leonard, Journal of Economic

Surveve vl 2004) AG.A12 2008, (renrintad in M McAlser and | QOvley ade
Survevs, vol LU0d), 403-0T 4 2000, (reprinteq in M, McAleer ang L Oxley, eds,

= “lhe talsification of Contingent Valuation: A Case Study,” with T. Bock, October 2006.

% “Patent Damages and Rea! Oations: How Judicial Characterization of Non-Infringing

Alternatives Reduces Incentives to Innovate,” with G. Leonard and G. Sidak, Berkeley

= Cvaliiation of Market Power Using & Competitive Benchmark Rather than the
Herfindahl-Hirschman Index,” with G. Sidak, Antitrust Law Journal, vol. 74(2), 387-408
2007.

= “The CPI: ts Impartance and Prospects for Improvement.” January 2008, forthcoming in
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[

= “Managing Product Variety in a Campelitive Environment: An Empiricai Investigation of
Consumer Electronics Retalling,” with C. Ren, Y. Hu, and J. Yuhu, December 2008.

JOINT REPORTS, TESTIMONY, AND BOOKS:

= "Project Independence; An Economic Analysis," Technology Review, May 1974,

s "The FEA's Project Independence Report; Testimony before Joint Economic
Committee," U.5. Congress, March 18, 1975.

= Energy Demand in the ERDA Fian,” with D. Waod, Energy Laboratory Report, August
1975.

= "A Note on Computational Simplitications and Extensions of the Conditional Probit

Model," EPRI repart on choice models, September 1977

L] " ahar Sinely Pacnamea o
uuuuuuu PRy mEesponse oT

-
=
E

£

£

(4]

)

= “Appliance Choice with Time of Day Pri¢cing,” Energy Laboratory Report, January 1230.

= "Discrete Choice Models with Uncertain Attributes,” Oak Ridge Nat onal Laboratories
Renort, January 1980.

= "Individual Savings Behavior" with P, Yiamond, Repaort to the National Commission an

»  “Weaith Accumulation and Retirement,” with P. Diamond, Report to the Depariment of
Labor, May 1982

= A Review of IFFS," Report to the Energy Information Agency, February 1982,

s "A Model of Heating System and Appliance Choice," with J. Berkovec and J. Rust,

Ranort ta the Danartment of Freray Necam
meport ot Lanarimeant of mhardy, Lecan

,_*
o
=}
s
@
o,
=
o
3
o
I

Repaort to Departmen uman Services, December 1985,

= "Pollution and Work Days Lost," with D. YWise and B. Ostrow, NBER Working Paper,
January 1984, Revised 1985.
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"Deinand Tor interstate Long Distance Telephone Service,” with A. Jalee and T. Tardiff,
November 1985.

"Competition in the Information Market 1990, August 1930,

"The Welfare Cost to the US Economy of Regulatory Restriction in
Telecommunicationg ™ lanuary 1995,

"Benefits and Costs of Vertica! Intsgration of Basic and Enhanced Telecommunications

Services,” April 1995,

"Statement on the Natural Resource Damage Provisions of CERCLA," Testimony
before the U.S. Senate Commitlee on Environment and Public Works, May 11, 1995:
T

Tectimony before the LS. House of Representatives

]

Commitiee, Water Resources & Environment Subcommittee, Juiy 11, 1995

"Competition in Cellular Markets,” Testimony before the U.S. House of Representatives,
Committes on Commerce, Qctober 12, 1995,

"Merger Policy in Declining Bemand Industries," Testimany before the U.S. Federal

Trade Commigsion, Movember 1A 1068

€
U.5. Senate Budget Committes and the U.S. House of Representatives, Committes on
Commerce, March 13, 1996.

“Declaration and teslimeny o the Australian Consumer and Competition Commission
(ACCC) regarding

el

<

(_

to China Minister of Infermation, June 2003.

Declaration and testimony to the New Zealand Commerce Commission {NZCC})

regarding unbundiing of the local loop, Movember 2003.

Potential use of mohile technalogy for dehbit payments in China, 2004
"Competition Should Repiace Regu!aiicn in Australia's Telecommunications Seator,”

The Choice and Utilization of Energy Using Durables, ed. J. Hausman, Palo Alto: EPR],
1981,

Social Experimentation, ed. J. Hausman and D. Wise, Chicago: 1885,
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64

= Fuiure Competition in Telecommunications, ed. 8. Bradiey and J. Hausman, Harvard:
1988,

= Confingent Valuation: A Critical Appraigal, gd. J. Hausman, Neorth Holland, 1993,

= Globalization. Technology and Comnpstition, ed. S. Bradley ). Hausman, R. Notan,

v Encrnomic bnpaciof Dereguiativg .3, Commanications ncusinies, The WEFA Group,
Burlington, MA, February 1935,
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o~

February 2009.

= Carlton, D. and J. Perioff, Modern Industrial Organization, 1990, p. 103 and G.
Stigler, The Theory of Price, {4th Ed. 1887).
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Ed., 2005).

= Stigler, G., Tha Theory of Price (4™ Ed. 1087),

»  Tirole, J., The Theory of Industrial Organization, MIT Press, 1988.

s Buiow, J. and P Pfigiderer, “A Note on the Effect o Cost Changes on Prices,”
Journai of Political Econamy, 91, 1983 and J. Hausman and (. Leonard,
“Efficiencies from the Consumer Viewpoint,” George Mason Law Review, 7,
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s Chang, H et. al., “The Effect of Reaulatory Intervention in Two-Sided Markets:
The Effect of Irterchange Fee-capping in Ausiralia.” Review of Netwark
Economics, 4, 2005.

»  Guthrie, G. and J. Wright, “Competing Payment Schemes.” Journzl of Industrial
Economics, 60, 2007,
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=  Nilson Report, March

[

005,

= Nilson Report, March 2009,

=  Rachet, J., "Competing Payment Systems: Key Insights from the Academic
Literature,” 2008, presented at RBA conference

Ll Stillman, R, et. al, “Regulatory intervention in the payment card industry by the
Reserve Bank of Australia,” Charles River Associates, 28 April, 2008.

2 UK Office of Fair Trading, No. CA98/05/05, “Investigation of the multilateral
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2000.
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International (January 2001)

Ergas, Henry Panel on Competition Policy in Card-based Payment Systems:
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Conference (29 November 20071
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Payment Networks An bconomic Analysis |Uecember 2000]

Small, John and Wright, Julian, The Bifateral Negotiation of Interchange Fees in
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Payment Schemes {January 2002)

von Weizsacker, C. Christian Economics of Credit Cards: Expert raporf on
behalf of MasterCard International Incorporated and Eurcpay Internationai SA
(23 January 2002).
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Review of Network Economics 44.

. Wright, Julian Differential interchange Fees, Network Economics Consulting
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1 Introduction

1.1 | previously filed a brief of evidence in this matter. In that brief, | evaluated the likely
economic effects of the Visa and MasterCard rules challenged in these proceedings.

1.2 | have now been asked by the Commission to review and evaluate four briefs
submitted on behalf of defendants in this matter: (1) the Brief of evidence of
Professor Timothy Bresnahan, 17 July 2009 (“Bresnahan Brief"); (2) the Expert
Witness Statement of Benjamin Klein, 17 July 2009 ("Klein Brief"); (3) the Brief of
Evidence of Professor Carl Christian von Weiszséacker, 30 July 2009 (“von
Weiszséacker Brief'); and (4) the Written Statement of Proposed Evidence in Chief of
Julian Wright on Behalf of Visa International, 20 July 2009 (“Wright Brief").

1.3 1 will discuss the following issues in this brief:

a) areas of agreement among experts;

b) joint venture analysis of Visa and MasterCard;

C) the issue of price increases and quantity increases;
)

(
(
(
(d volume maximization;

(e) the challenged rules;

(f) price distortions and cross-subsidy; and
(9) counterfactuals.

1.4 A substantial amount of agreement exists among the defendants’ experts and me in
a number of areas. | begin by discussing these areas of agreement. | then discuss
the principal areas of disagreement between the defendants’ experts and my
evidence. | have focused on significant issues on which we disagree, and have not
sought to address every issue on which | disagree. It is not practical to discuss all
the points raised in the defendants’ experts’ very lengthy evidence, in this reply. | do
not consider the briefs of Prof. Schmalensee or Dr. Williams.

2 Areas of Agreement among Experts

2.1 All experts agree with my conclusion that there is signifiEant competition in the
acquiring market. Also, all experts either agree, or do not disagree, that the MIF is a
very high cost component of the MSFs charged by acquirers and that changes in the
MIF are passed through approximately 1-1 (i.e. 100%) to changes in MSFs, except
for Prof. von Weizsacker. | note that no defendant expert did any econometric
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analysis nor did any defendants’ expert criticize my econometric analysis, which
found the approximate 1-1 MIF pass through result.”

Prof. von Weizséacker appears to disagree with me and to disregard the view of the
other economists on this point. | discuss this disagreement in §[5.3, 5.6 and §]5.12
below.

Considerable agreement exists among the experts that the MSFs affect retail prices
charged by merchants.? Since economic analysis states that in the medium run that
prices reflect variable costs and payment of an MSF is a variable cost to a merchant,
a change in the MSF will be reflected in a change in merchant prices as | explain in
my initial brief of evidence (Hausman 16.12-6.13).

In our initial briefs Prof. Carlton and Dr. Bamberger (/5.48, 1/5.58) and | (1/6.38)
stated that bilateral negotiations will produce a higher MSF than the current system
as long as the challenged Visa/MasterCard Restraints continue to apply. This
proposition finds agreement among the experts who consider this situation.®

In my initial brief of evidence | point out that the MIF has the effect of cross
subsidizing credit card usage because it levies a tax on EFTPOS users and makes
the price of credit card usage below cost or even negative for consumers.

(Hausman, 971, Klein f[48) Thus, economic research finds that "excessive credit
card usage” occurs relative to an efficient economic outcome in certain situations.
Except for Prof. von Weizsacker no other defendant expert disagrees with this
proposition. Significant disagreement exists whether a consumer welfare standard or
an “output test” should be applied in this situation, an issue | discuss subsequently.
But no one asserts that consumer welfare is higher in the current situation as
compared to the counterfactuals.*

Prof. von Weizsacker does dispute the social welfare effects of credit card networks.
He states: “We can say that any payment scheme accepted by the merchant at the
going price of the scheme provides a net benefit to the merchant. Otherwise he
would not have accepted it. This in itself limits the range within which accepted

' Prof. Timothy Bresnahan, 17 July 2009, {135, {137 and 1274; Prof. Julian Wright, 20 July 2009, {8.7 and
3]8.9; and Prof. Benjamin Klein, 17 July 2009, /66 and §[108.

Prof. Bresnahan, {35(a); Prof. Klein, 108. In discussing my running shoe example Prof. von Weizsacker
(11245ff) does not disagree with my conclusion that prices would increase because marginal costs are
higher.
® Prof. Klein, 118-120; Prof. Wright, 1/8.30.

* Prof Bresnahan, {1302; Prof. Klein, 1164. Prof Wright at §]5.20 refers to my brief and states that | interpret
“anti-competitive” to mean anything that reduces economic welfare, “rather than its usual meaning as an
activity which restricts competition”. He then explains that such a welfare standard is not the appropriate
standard to determine the competitive effects of the system rules in the acquiring market i.e. whether they
are anti-competitive. | infer that Prof. Wright does not disagree that economic welfare may well be lower
(as the economic literature demonstrates) but that he does not find it to be in the purview of an antitrust
authority to remedy these situations (Prof. Wright, fn12, p 15; 5.20, §]2.7).

3
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payment schemes differ in their advantages for the merchant. In summary | do not
believe that efficiency of choice of payment scheme is a great problem.” (67) | find
this claim distinctly odd. Any consumer who buys from a monopolist only does so if
[s]he is made better off—otherwise [s]he would not purchase the good or service.
However, a monopolist does create (economic) efficienéy and social welfare
problems.5 Thus, Prof. von Weizsacker's reference to merchants accepting credit
cards due to a “quality improvement” arising from a positive MIF does not distinguish
the situation from a monopoly outcome where consumers still purchase the good
because they are better off. (308) But with a price below the monopoly price
consumers would be even better off so consumer welfare and economic efficiency
would increase.

In my initial brief | stated that if the cross subsidy is removed a likely effect would be
reduced credit card usage. (5.7, fn. 125, p. 43) The defendants’ experts all agree
with my conclusion. However, we draw very different conclusions about the
implications for consumer welfare and for whether the change is pro-competitive or
anti-competitive.®

All the defendants’ experts, with the exception of Prof. von Weizsacker, agree that a
relevant market to consider is the market for acquiring Visa and MasterCard credit
card transactions.” This market is the primary market that | considered in my first
brief (114.4-4.5).

Prof. von Weizséacker disagrees with the use of the acquiring market as a relevant
market definition and the use of the MIF as a price floor in this market. ({1261). His
major criticism appears to be that a removal of the “supposed” restrictions will cause
four party credit card systems to collapse or to transform themselves into three party
systems.” (1264) | disagree with this claim of a "death spiral” as | stated in my initial
brief, and Visa's and MasterCard’s actions in accepting a settlement with the
Commission provides actual market actions which are inconsistent with Prof. von
Weizséacker's claim.

® Economic efficiency and social welfare are closely related concepts and can be equivalent under certain
conditions.

® Prof. Bresnahan, 1269; Prof. Wright, /5.33 and 18.8; Prof. Klein 11123 and {]162.

" Prof. Bresnahan, §109-111; Prof. Klein at {72 agrees that a relevant acquiring market exists in which a
hypothetical monopolist could impose a ssnip as my analysis found. However, he states that to take
proper account of the two-sided characteristics of payment systems, a network services market is needed,
although he limits it to credit cards. Prof. Kiein agrees that one can use the acquiring market definition so
long as the analysis takes account of the “benefits that flow to merchants from interchange fees" §194. This
raises the question of how higher interchange fees that reduce "price” of use by cardholders and lead to
greater credit card usage should be taken into account {(which | discuss later). Prof. Wright believes that a
payment systems market approach is superior to the use of an acquiring market, but states that an
acquiring market would lead to similar results so long as interrelationships are taken into account ({4.2-
4.3).
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Joint Venture Analysis of Visa and MasterCard

A number of the defendants’ experts consider Visa as a joint venture: ® | understand
that section 31 of the Commerce Act provides that section 30 does not apply to a
provision of an agreement entered into for the purposes of a joint venture if certain
conditions are met. One of these conditions is that the provision must relate to
services that are supplied jointly by the joint venture members, or in proportion to
their interest in the joint venture. However, the agreement among issuers to charge
a common MIF and the agreement among acquirers to enforce the challenged rules
do not relate to services that are supplied jointly. Indeed, the services provided by
acquiring banks are supplied in competition with each other, not jointly. The
acquiring services are not supplied in proportion to the banks’ economic interests in
Visa/MasterCard. Thus, | disagree with defendants’ experts’ claims that the Visa and
MasterCard arrangements satisfy the section 31 criteria for the joint venture
exception, and that a section 30 analysis cannot be used to analyze the challenged
rules.

Price Increase and Quantity Increases

As | stated in my initial brief, | have been instructed by counsel that under NZ law
only competition effects in the acquiring market should be considered. Effects on
consumers in other markets are relevant only in an authorization proceeding.

In the acquiring market agreement exists among experts that a higher MIF leads to
higher MSFs. Thus, merchants pay more for accepting credit cards that they would
under the counterfactuals, when the rules are eliminated. These higher prices harm
merchants, and also consumers who pay with EFTPOS and cash. Benefits to
cardholders from that part of the higher price which is used to cross subsidize the
price of credit card usage do not enter the analysis of effects in the acquiring market.

A number of defendants’ experts claim that if quantity increases in a market then
competition has increased.'® | disagree with claim in the economic analysis of the
acquiring market because a higher MIF leads to higher MSFs, as agreed by almost
all experts (see above), and merchants are made worse off by paying the higher
MSFs.!" With lower MIFs, more consumers would instead use EFTPOS or cash so
merchants’ costs would be lower.'* Merchants are the “consumers” of credit card
services in the acquiring market and an increase in quantity of credit card usage
arising from a higher MIF and higher MSFs makes merchants worse off. All other

° See e.g. Prof. Klein. (1140)

'* Prof. Bresnahan 71-76; Prof. Klein 150, §1162-163; Prof. Wright 19.5.

" Even if merchants pass through all of the increase in MSFs, they are made worse off because prices of
their products are higher and since demand curves slope downwards, merchant’s profits are lower.

2| discuss subsequently the claim that consumers buy more when MSFs are higher.

6
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by Prof. Spence (a Nobel prize winner) demonstrated that when quality improves and
quantity purchased increases, consumer welfare does not necessarily increase."’

However, even if | ignore the imperfect competition situation and the
Robinson/Spence critiques, the fundamental problem with Prof. Bresnahan'’s
approach, which claims that a quantity expansion is “pro-competitive”, is that he
ignores that prices in acquiring markets are distorted by the tax on EFTPOS
customers which is used, in part, to subsidize the demand of credit card customers.
Indeed, Prof. von Weizséacker (e.g. §1246) and other defendants’ experts all recognize
the cross subsidy exists and even discuss negative prices for credit card users
because of rewards and the “free float’ offered by credit cards."® When distorted
prices exist, the equivalence between quantity increases and pro-competitive
changes no longer exists.

| do not disagree that when prices are not distorted, a quantity increase may be a
good approximation for an increase in social welfare."® However, when a price
distortion exists and the distortion is created by the anti-competitive acts under
analysis, quantity changes cannot be used correctly as an approximation to social
welfare.?® Here the distortion arises from the tax on EFTPOS and cash customers.
Indeed, in the absence of the no surcharge and anti-steering rules the distortion
would likely be eliminated in large part and the distortion in price would be eliminated
or decreased to a large extent.

Prof. von Weizséacker considers the relationship of the MIF with social welfare or
consumer welfare. (11115) He claims that the maximum consumer welfare is a
function only of the sum of issuer and acquirer unit costs. (118) | disagree with this
claim because issuers do not pass on all of their interchange to cardholders as |
discuss in my initial brief and in this brief.?* Thus, when the MIF increases, issuing
banks pass on part of the increase to cardholders as increased rewards or lower
fees, but issuing banks retain part of the increase in MIF as increased profits.
Issuers are profit maximizing firms whose decisions will be affected by the degree of
differentiation and competition among issuers and the fact that in NZ, the four large

issuers are also acquirers so that issuers and acquirers are not independent actors

'" A.M. Spence, “Monopoly, Quality, and Regulation,” Bell Journal of Economics, 6, 1975.

'® Economists refer to a “cross subsidy” when price is below incremental (marginal) cost. The RBA study
finds negative prices for credit card usage in Australia — RBA “Reform of Australia’'s Payment System”,
Preliminary Conclusions of the 2007/2008 review, April 2008. See Hausman {]4.10.

"% See e.g. Hausman first brief of evidence, fn. 125, p. 43, where | point out in the presence of price
distortion, output cannot be used to judge consumer welfare.

2 |n my initial brief | stated that in a two sided market that a quantity change could not be used as an
approximation to social welfare because prices in two sided markets are typically distorted by cross
subsidies.

' See Hausman first brief of evidence, 15.3.
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assumes in his figures) change in social welfare and change in quantity outcomes
will often coincide with each other. However, when perfect competition does not
exist and prices are distorted, the link between social welfare and quantity no longer
exists as Prof. Baxter and others have pointed out.

4.18 Prof. Wright states that the “rules are pro-competitive in that they help expand output
(and so the volume of credit card payment services consumed by merchants)”. (3.6)
Similarly, Prof. Klein states that a “substantial lessening” of competition only occurs
when market output is restricted. (f1162). These claims do not hold when cross
subsidies distort prices as | discuss above and as my example demonstrates. A
change in a market from effective competition to a monopoly, which all economists
would agree is a “substantial” lessening of competition, can lead to increased
quantity and decreased consumer welfare.

4.19 Prof. Bresnahan and other defendants’ experts claim that the cross subsidy to credit
card users creates an “improved product” for cardholders and merchants. ([78)
Since the MIF leads to a cross subsidy and a negative price for some credit card
customers, | agree that the product is “improved” for cardholders since its price is
lower than it would be if credit card users paid for the additional cost of the MSF.
However, this lower price arises from the MSFs paid for by merchants and by
EFTPOS users (and cash payers) who pay a higher price because of the MSF.
Thus, the result is a transfer from EFTPOS users to credit card users which means
the “quality increase” to credit card users is offset by the “quality decrease” to
EFTPOS users. Credit card users who buy one unit of a product for $10.00 and
receive, say, one unit of quality also receive free float which improves the “quality” of
the product by decreasing its effective price to say $9.90. EFTPOS users also pay
$10.00 and receive 1 unit of quality. However, in the absence of the tax arising from
the MSF, EFTPOS users would pay say $9.85 and thus they receive a quality
“decrease” compared to the situation where the price is not distorted by the cross
subsidy.

4.20 However, could merchants be benefitting from the so-called “improved product’?
Prof. von Weizséacker correctly points out that the averaée credit transaction exceeds
the average EFTPOS transaction as | found in my initial brief of evidence, $105 for
credit cards and $54 for EFTPOS (Hausman [5.4) Prof. Klein refers to similar
evidence. (1[42) Does this increased expenditure demonstrate a superior product for
merchants? The answer is no because credit cards are not accepted by many shops

12
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Prof. Wright claims that greater cardholder demand to use Visa credit cards means
“each merchant may be willing to pay more to accept Visa cards.” (5.32) He does
not explain why since consumers can also use other credit cards (e.g. MasterCard)
or other payment means such as EFTPOS. His claim is inconsistent with merchants’
repeated complaints in NZ, Australia, and elsewhere in the world that interchange
fees are too high. If merchants benefitted from high interchange fees which lead to
high MSFs (which merchants pay) | would not expect them to argue that interchange
rates should decrease as it would not be in their economic interests.

Merchants mostly accept credit cards and pay higher MSFs than for EFTPOS
because of competition among merchants as | explained in my initial brief.
(Hausman fn. 97, pp. 30-31) If a merchant loses a small fraction of potential sales
because it does not accept credit cards, its profits would be less. Thus, merchants
are better off by accepting credit cards than by not accepting them. Prof. von
Weizsacker (179) similarly finds that merchant acceptance arises from competition
among merchants. He also concludes that overall aggregate benefits of increased
expenditure will not occur. (79) However, even if an individual merchant receives a
net benefit because it accepts credit cards this does not demonstrate a “superior
product”. Every customer who purchases from a monopolist is made better off than
by not purchasing from the monopolist.

The challenged Visa and MasterCard rules lead to distortions in prices because of
the reduction in competition in the acquiring market. A straightforward approach to
fixing this distortion is along the lines of the Commission’s settlement with Visa and
MasterCard, i.e. to have unilateral posting of interchange rates by issuers coupled
with bilateral negotiations between issuers and acquirers, and to allow merchants to
surcharge for credit card usage and steer customers to alternative payment methods
(this outcome is essentially Counterfactual C). Under this settlement, individual
merchants can then determine the price that each wants to charge users of credit
cards. So long as consumers are told how much their credit card use will cost them,
consumers can decide whether to use their credit card and receive reward points,
free float, and perhaps use the revolving credit facility and pay a higher price — or use
their EFTPOS card without these features, but pay a lower price. Some merchants
may well decide not to surcharge or steer, but that will be the individual merchants’
profit maximizing choice. The outcome of the settlement will lead to reduced MSFs
as acquirers recognize their businesses will increase if they can offer merchants
lower MSFs (lower prices). Thus, acquirers will have an economic incentive to
negotiate decreased interchange rates with issuers. Competitive constraints on
MSFs will also increase because merchants through surcharging or steering will
cause decreased use of credit cards with high MSFs.

14
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differentiation across issuers (e.g. different reward offers) and the amount of
competition will affect the pass through of the MIF to credit card users.”” Prof. von
Weizsacker also mistakenly assumes merchants are free to steer customers
between payment methods or set minimum amounts for use of credit cards. ({/56,
1157.3, 1162, 1I64). Both practices are subject to restrictions under the Visa and
MasterCard rules. Prof. von Weizsacker's use of the “equal weight set-up” (1/62) is
contrary to the actual outcome in credit card systems for this reason and because of
the empirical evidence | discuss below. Prof. von Weizsacker recognizes that
without his equal weight setup, the asymmetry would affect the efficiency of the
choice of payment system. (1569) The academic literature uniformly assumes that
merchants have a lower price elasticity than consumers which leads to the social
inefficiency of outcomes as | discuss in my initial brief and is recognized by many of
the defendants’ experts (Hausman, ﬂt’x?),38
5.3 Indeed, Prof. Klein directly disagrees with Prof. von Weizsacker's claim. Prof. Klein
states: “because card use by cardholders is more sensitive to a change in price than
card acceptance by merchants...” (f123) Prof. von Weizsé&cker claims to the
contrary: “Thus, at the prices set by the payment systems, the price sensitivity of
demand...is the same on both sides of the business.” (11267) Prof. Klein's view is
consistent with my evidence, the previous academic literature (as Prof. von
Weizsacker admits) and the empirical evidence from Australia and NZ.

5.4  Prof. Wright has recently written an academic paper on credit card interchange fees
with Prof. Rochet.*® The authors allow for an advantage of credit card usage for
“credit purchases” where credit is necessary. They also allow for “convenience
usage” where EFTPOS or cash can be used. They state:

“As a result, card networks which maximize profit by maximizing the
number of card transactions have an incentive to encourage over-usage of
credit cards by convenience users (even when these consumers do not
need the credit facility) provided merchants still accept such credit card
transactions. A card network does this by setting interchange fees high
enough to induce issuers to offer rewards and cash back bonuses

(equivalent to negative fees).... Taking into account both types of

" In the US the major airlines, e.g. Delta, American, and United, each have exclusive deals with individual
issuers to offer reward points on the given airline. These offers have been an important competitive factor
in the US.

% | find Prof. von Weizsacker's explanation of examples of merchant steering ({163ff) to be contrary to
economic rationality. Suppose a person is a transactor (does not use the credit facility) and receives free
float and rewards for use of a favorite credit card. A merchant “asks” the customer to use an EFTPOS
card which has no free float and no rewards. Many customers will choose to use the credit card since the
EFTPOS cards has no advantages, in any dimension, compared to the credit card.

% J. Rochet and J. Wright, “Credit card interchange fees,” December 2008, mimeo. Prof. Wright did not
discuss this academic paper in his brief of evidence.
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transactions, the card network always sets its interchange fee too high in

our setting.” (pp. 2-3)*°

They conclude: “In terms of this trade-off, we find that an unregulated card
network always sets the interchange fee too high. Consumer surplus can be
increased by imposing a cap on interchange fees which equals the retailers’ net
avoided costs from not having to provide credit themselves.” (p. 19) Thus, since
Prof. Wright claims Visa attempts to maximize its volume, his paper with Prof.
Rochet demonstrates that the “tax” on EFTPOS users, leads to a reduction in
consumer welfare because of the cross subsidy (negative fees) which arises in
the context of their model.

5.5 To the contrary, Prof. von Weizsacker concludes “I do not believe that efficiency of
choice of payment scheme is a great problem.” ({167) Thus, he ignores the distortion
created by the tax on EFTPOS users that | discuss in my initial brief. Prof. von
Weizséacker's primary reason for his claim is that if a merchant accepts a credit card
“at the going price of the scheme [it] provides a net benefit to the merchant.” | agree,
but this same reasoning applies to a consumer purchase from a monopolist. The
consumer only makes the purchase if a net benefit to the consumer exists, but
economic analysis demonstrates that a monopolist can have large negative effects
on efficiency. Thus, | disagree with Prof. von Weizsécker's conclusion. Prof. von
Weizsacker's conclusion is also contradicted by the academic paper by Profs.
Rochet and Wright that | discuss in the previous paragraph.

56 Profs. Rochet and Wright in their paper agree with my conclusions regarding
acquiring and issuing markets (along with most of the academic literature) and
disagree with Prof. von Weizsacker. Profs. Rochet and Wright state; "For simplicity,
we assume that acquiring merchants is perfectly competitive for banks...By contrast,
we assume that issuers are imperfectly competitive: the cardholder fee fis equal to
the net issuer cost ¢/ plus a profit margin @ assumed to be constant.”*' Perfect
competition causes 1-1 pass through of MIF to MSF, which is my conclusion.
Imperfect competition causes less than 1-1 pass through of the MIF to credit card
users, which | discussed above. These assumptions are consistent with the
empirical data from Australia and New Zealand.*? Profs. Rochet and Wright also
agree with my economic analysis which demonstrates that the MSF is passed
through into retail prices. They state: “The level of the interchange fee a has an
impact on retailer cost and thus on the retail price p(a), which results from

“° See also p. 11 Proposition 3: “If regulatory authorities aim at maximizing (short-term) consumer surplus,
privately optimal interchange fees are too high.” On p. 12 they find: “In either case, lowering interchange

fees from the private maximum to ar unambiguously raises consumer surplus.” Consumer surplus here is
equivalent to consumer welfare.

" Op. cit., p. 4.

2 Thus, they disagree with Prof. von Weizsécker's brief of evidence, §257-258.
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competition between retailers.”® Thus, they again disagree with Prof. von
Weizsacker who expresses doubt that MSFs are passed on in higher retail prices.*

Also, Visa and MasterCard compete for bank issuers to feature their cards as the
primary card and offer issuers payments to adopt their cards.*®* Thus, Visa and
MasterCard use their market power with respect to merchants to induce issuers to
promote their cards.*® The competition among Visa and MasterCard for banks to
feature their cards as the “"primary card” is an important economic consideration
omitted from Prof. Bresnahan’s and Prof. von Weizséacker’s discussions.

| also disagree with Prof. Klein's statement that “Visa has the incentive to set
interchange fees to maximize payment system output. This is because Visa does not
retain any part of interchange fees... Thus, Visa maximizes its profits by choosing
interchange fees that maximize the total output of the Visa system.” (124) Prof.
Klein has missed the point that Visa makes payments to issuers apart from
interchange fees to promote Visa as the issuer’s primary card rather than promoting
MasterCard. Under this situation, Visa no longer has an incentive to maximize
system output because it will set fees at a sufficiently high level to allow it to
maximize its profits after payments to issuers. Indeed, Prof. Klein does not dispute
my point that the MIF does not maximize payment system output. ({[165)

In citing to Mr. Sheedy's evidence regarding volume maximization, Prof. Wright
neglects to take into account payments made by Visa to banks to promote their cards
that | discussed above and in my initial brief. (15.14) Thus, Prof. Wright fails to
account for all relevant elements of Visa's revenues and costs, and does not
describe their ability to maximize profits correctly.

Prof. von Weizséacker claims that MasterCard sets the MIF to maximize the business
volume of the MasterCard system. (]34, {[187ff) Indeed, he formulates an economic
model which he claims demonstrates this proposition. (Appendix 3) The economic
model has a number of special assumptions which | consider to be unrealistic. Prof.
von Weizsacker does not allow for competition among issuers who follow a
differentiated products strategy. When this differenti ated products competition is
allowed for in the context of his model, his claimed results no longer hold.

While | do not extensively critique Prof. von Weizsécker's discussion of his claim of
business volume maximization in his Section 8 ({]172ff) since the results of his

“ Op. cit. p. 5 and Corollary 1, p. 8.

“ Prof. von Weizsacker brief of evidence, 1259-260.

* See e.g. ASB.172.0006, ASB.172.0007, WEST.013.033, WEST.300.030, WEST.300.032,
BNZ.052.0014, BNZ.052.0017, BNZ.052.0022, BNZ.068.0033, BNZ.068.0034, BNZ.088.0016,
BNZ.088.0017, and BNZ.009.0088.

“ |n addition to interchange, the card schemes also make other payments to issuers to promote either
Visa or MasterCard as the bank's primary card.
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economic model do not hold under reasonably general conditions as | note in the
preceding paragraph, | note that his discussion is unrealistic because he essentially
assumes that heterogeneity does not exist. For example, in his discussion of the
“quality influencing parameter” he fails to note that different merchants will have
different preferences over outcomes, as it affects their profits differentially. Some
merchants will want to attract affluent customers with Visa or MasterCard premium
cards without having to accept AMEX and pay a higher MSF. Other merchants
selling a basic commodity, e.g. food, will gain no advantage from premium card users
and indeed would prefer their customers to use EFTPOS. Since a given issuer will
have many types of merchants, not only a single type, | find Prof. von Weizsé&cker's
discussion to be quite unrealistic. Heterogeneity is the essence of differentiated
product markets and, indeed, firms look for profitable “niches” among consumers
with certain types of preferences. Prof. von Weizsécker fails to take account of
heterogeneity and market niches.*” Further, he fails to justify his claim that centrally
determined MIF as now exists will be superior to unilaterally posted or bilaterally
negotiated interchange fees in the presence of heterogeneity, even in the context of
his model.”® (11214-217)

5.12 In his discussion of pass-on ratios and the influence of volume maximization, Prof,
von Weizsacker states that previous academic research assumes a pass-on ratio of
100% on the acquiring side and less pass-on on the issuing side. (1194) Prof. von
Weizsécker states he is not convinced that the assumption is empirically correct. He
states: “We should not forget that the acquiring business is much more highly

"9 This statement is not correct in New

concentrated than the issuing business...
Zealand, or generally in other comparable developed countries. More importantly, |
went to considerable econometric effort in my initial brief and estimated
approximately 100% pass through in both New Zealand and Australian acquiring
markets. Prof. von Weizsacker and the other defendants’ experts raise no objections

to my econometric analysis and some, e.g. Prof. Bresnahan, claim it is what they

" Given this heterogeneity we would expect different levels of the MIF for different acquirer/issuer pairs
within the context of Prof. von Weizsacker's discussion. | note that he claims a single MIF is best yet this
situation eliminates his claims of overall volume maximization. For a recent academic paper that finds
significant heterogeneity and consumer niches in supermarket shopping see M. Burda, , M. Harding, and
J. Hausman, “A Bayesian Mixed Logit-Probit Model for Multinomial Choice, Journal of Econometrics, 147,
2008.

“ In his sound volume in shops example (§216) let us assume two equal sized groups of customers who
shop at different clothing stores: young customers who like popular music at high volume and older
customers who like no background songs at all. The average sound level of high and zero will lead to
significantly less sales than individually set sound levels, each at the optimum for the customer group at
issue.

9 Prof. von Weizsacker's discussion of pass on and market structure is incorrect. He states: “We know
that a monopolist does not pass on a cost reduction fully.” This statement is incorrect. We know that a
monopolist passes on a minimum of 50% of a marginal cost change (for “regular” shaped demand curves)
but a monopolist can pass on more than 100% of a cost change in the case of isoelastic demand curves.
See e.g. J. Bulow and P Pfleiderer, “A Note on the Effect of Cost Changes on Prices,” Journal of Political
Economy, 91, 1983 and J. Hausman and G. Leonard, “Efficiencies from the Consumer Viewpoint,” George
Mason Law Review, 7, 1999.
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expected. On the issuing side, we know from the Australian experience that pass
through is significantly less than 100% as | discussed in my initial brief.*

5.13 Prof. von Weizséacker concludes from his model that at the optimal MIF, which he
calls ICF*, the pass on ratio of the issuing side and the acquiring side should be
equal. (1206-207, 11208) If we assume that in Australia before regulation that ICF*
was achieved, we would expect to observe equal pass through ratios for acquiring
and issuing. But since we have observed significantly higher pass through for
acquiring, an implication of Prof. von Weizsacker's model is that the MIF observed in
pre-reform Australia was not at the volume maximizing MIF, i.e. ICF*>" Similarly, in
New Zealand | find 100% pass through on the acquiring side, but no evidence has
been put forward that claims pass through on the issuing side is 100%. Thus, again
New Zealand must not be at the volume maximizing MIF or Prof. von Weizsacker's
model is incorrect. Prof. von Weizséacker has failed to confront the empirical
evidence that acquirer pass through is significantly higher than issuer pass through.52
Thus, the implications of his model are not consistent with the real world evidence,
his equal weight claim is invalidated, and he has not demonstrated that MasterCard
maximizes volume.

5.14 Volume maximization in the acquiring market, if it did in fact occur, is not associated
with greater competition except under special circumstances which do not hold in the
real world. Prof. von Weizsacker, alone among the defendants’ experts, attempts to
do economic analysis that demonstrates volume maximization. However, even given
his assumptions his result does not hold in a general situation. Further, his
assumptions do not hold in the real world as the empirical evidence and academic
literature demonstrate. Lastly, volume maximization leads to interchange rates that
are "too high” in terms of overall consumer welfare in a variety of economic models.

6 The Challenged Rules

6.1 Itis important to consider the cumulative effect of the challenged rules, rather than
consider them individually. For example, the anti-steering rules, considered alone,
might not significantly reduce competition in the acquiring market if the no surcharge
rule did not exist. However, the challenged rules need to be considered together to
determine if, in their absence, an increase in competition in the acquiring market
would occur. In the last section of this reply | will consider the cumulative effect of

% Hausman /6.9 and fn 90, p. 29. | am unaware of any empirical findings that support 100% pass through
on the issuing side in Australia, where the large changes in the MIF should allow for precise estimation of
gass through amounts.

| am not claiming that the RBA has found ICF* for Australia, nor is volume maximization the RBA'’s goal.
%2 My experience in the US is also that acquirer pass through is near 100% while issuer pass through is
significantly less than 100% for Visa and MasterCard.
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Prof. Wright also states that a HAC rules “protects consumers from opportunistic
merchants or acquirers” (]7.5) but does not state how refusal to accept a given
issuer’s credit card would allow for merchant or acquirer opportunism to charge a
consumer a higher price. Indeed, most consumers can use another credit card, an
EFTPOS card, cash or leave the store to purchase elsewhere. Thus, | fail to see
how opportunism would arise.

Lastly, Prof. Wright discusses the possibility that incumbent acquirers who are also
issuers could reject transactions from a new issuer (]7.9) or retard innovative new
credit cards (1]7.10). This discussion emphasizes why Visa and MasterCard access
rules are anti-competitive. If a non-affiliated acquirer competes in the market, as
First Data Corporation does in the US, the acquirer would not have an economic
incentive to engage in anti-competitive strategies as discussed by Prof. Wright. The
access rules potentially permit this anti-competitive behavior.

Prof. von Weizsacker claims “It does not make sense to run a four party system
without that guarantee [the HAI rule] for the cardholder.” (11120) He does not analyze
what “sense” means in this situation. While I find his imaginary conversation (1121)
interesting (as a rhetorical device) | do not think it sheds light on the particular issue
at hand. If 1 go into my local Citibank the representative will attempt to sign me up for
a Citibank AMEX card. Many merchants will not accept AMEX and if | point out this
fact to the Citibank representative, | will be told to also sign up for a Citibank
MasterCard which will be accepted. So as a consumer | will have a backup plan to
take care of merchant acceptance probabilities. In New Zealand, Westpac will
automatically offer me a companion card to my AMEX card as | discussed above.
Thus, | do not agree with Prof. von Weizsacker's insistence that HAI is essential to a
four party payment system existing. (1293) He fails to consider the outcome where
consumers carry more than one credit card in addition to an EFTPOS card.

Prof. von Weizsécker's prediction that a likely outcome of abolition of the HAI rule is
a “winner take all" outcome ({[133) with only a single issuer remaining is an unlikely
outcome when strategies of competing banks are considered. He arrives at his
outcome because an issuer may offer a merchant a MSF with a substantial quantity
discount. (11130) But AMEX could attempt this strategy now by offering a large
merchant a low MSF in return for the merchant exclusively accepting AMEX and not
Visa and MasterCard to drive cardholders to AMEX. Indeed, AMEX (and Discover
Card) used this strategy in the 1990s and in the early years of this century, but it
proved to not be successful. Competing issuers improved their offers to cardholders
and this strategy counteracted the AMEX strategy. Prof. von Weizsé&cker in his
example implicitly assumes that competing issuers will not take counter strategies
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into consideration.®® | find it unclear how a single NZ issuer and one or more large
merchants could cause sufficient consumer brand shifting to effect a “winner take all
single issuer”. The NZ issuer would face competitive responses by the other NZ
banks and scheme participants to counteract this attempt.

6.11 Prof. von Weizsacker concludes since a HAI rule is “essential” to MasterCard’s
existence, merchants cannot be allowed to use surcharges to circumvent the rule.
(11149, 1151) | discuss the no surcharge rule in the next section. Here | point out
that Prof. von Weizsacker's conclusion violates his earlier consideration of consumer
welfare because it leads to price distortions arising from the tax on EFTPOS
customers of a merchant. Taxing one groups of customers to provide a cross
subsidy (negative price) to another set of customers will not typically lead to a
socially welfare maximizing outcome.

6.12 The HAC and HAI rules are not necessary for the operation of a four party credit card
network. Their effect, in conjunction with the no surcharge rule, requires merchants
who accept a Visa card to pay an MSF which is largely determined by the MIF. By
giving a merchant the opportunity to refuse to accept cards with high interchange or
to surcharge these cards, constraints on MSFs will increase in the acquiring market
and competition will increase. Further, these rules do not protect consumers from
opportunistic actions by merchants because consumers have alternative payment
opportunities and merchants typically must protect their reputations to ensure repeat
shopping at a given merchant.

No Surcharge Rule

6.13 In his discussion of the no surcharge rule, Prof. Bresnahan assumes the alternative
to be a “uniform surcharge to all Visa and MasterCard transactions.” | believe that
alternative is not the appropriate alternative. As | state in my initial brief of evidence
(115.2) | believe elimination of the no surcharge rule would lead to unbundled MSFs
(MSFs based on “interchange plus a margin”) and differential surcharges for different
brands and types of cards, e.g. “premium cards.” Indeed, BNZ has already
unbundled MSF rates for China Union Pay transactions.®® Increased use of premium
cards at a merchant will lead to a higher MSF since the higher MiIFs of premium
cards will be passed through.61 The evidence that Prof. Bresnahan references of

**In his scenario 2 Prof von Weizsacker overlooks the fact that the major NZ issuers are also the acquirers
and have relatively similar market shares. Thus, | find it unlikely that NZ issuers would attempt to bar each
other's card acceptance at NZ merchants because of potential retaliation from one another. Prof. von
Weizséacker's Scenario 2 is contradicted by actual experience as well. If large merchants can force small
issuers to give them a better deal, we should observe supemarkets achieving a lower discount rate from
AMEX than the MSF from Visa and MasterCard. This outcome is contrary to the evidence in NZ as well
as in the US and other countries.

® See Statement of Evidence of Russell James Briant, 162

®' See Hausman fn. 54, p. 18, where | discuss evidence that greater use of premium cards leads to high
MSFs.
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occurred.® In his further discussion of surcharging as free-riding (1/6.10), Prof.
Wright neglects to take into account that many consumers carry more than one credit
card which they can switch to or use their EFTPOS card. Thus, | do not find that
consumers are likely to “blame” the credit card system; rather, they will “blame” the
merchant or the particular credit card issuer. Indeed, | find the entire analysis of
“blame” not to be helpful because informed consumers will seek out the best deal.
These informed consumers are the marginal consumers that discipline prices in a
competitive market. Lastly, Prof. Wright fails to explain why Cards NZ asked for an
end to the no surcharge rule, not just individual acquirers who he claims might act
opportunistically. (116.14) Nor could he explain why the Visa and MasterCard
settlements accepted the end of the no surcharge rule.

Prof. Wright also attempts to justify the no surcharge rule by saying it “will likely
increase the volume of Visa credit card transactions (and so the volume of Visa
credit card payment services consumed by merchants.)” (116.22, §/6.25) However, he
does not demonstrate that outcome improves consumers’ welfare or is “pro-
competitive.” Since the no surcharge rule helps enforce the cross subsidy to credit
card users which creates distorted prices, no reason exists to believe that an
increase in credit card transactions improves consumer welfare (as explained
above).

Prof. Klein states that “merchant surcharging is undoing the effective discount that
loyal cardholders receive in the form of rewards and other card benefits.” (191)
Here he is considering economic effects outside of the acquiring market. Further, he
fails to note that the “effective discount” is funded in large part by consumers who
use EFTPOS for their transactions instead of credit cards. Prof. Klein seemingly
wants to stop merchants from including their marginal costs in the price of the
products they sell. Prof. Klein also states that individual issuers “would be likely” to
implement a no surcharge rule. (f202) This claim is inconsistent with the request by
Cards NZ to Visa international to eliminate the no surcharge rule. If this outcome
were a realistic possibility, then elimination of the HAC rules would be necessary in
order to enable merchants to bring competitive pressure to bear on the MIF
component of MSFs,

Prof. Klein predicts that not much surcharging will occur. (207) Of course, the
threat of surcharging will also affect the outcome of bilateral negotiations on
interchange. Further, surcharging in New Zealand will take a different form than in

% Since prices are already distorted in these situations because of the presence of market power, a
careful analysis would be needed to find whether consumer welfare increased or decreased with
“opportunistic surcharging”. A similar comment applies to Prof. Bresnahan's example of Qantas’
surcharges (1209) since Qantas has market power, in part from regulation by the Australian government
which refuses entry on key routes by competing international airlines.
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Access Rules

6.25 In discussing the access rules, Prof. Bresnahan claims that the acquiring market is
sufficiently competitive that new entry would either not occur or, if it did occur, would
have little effect on price or output. While it is difficult to make predictions with
certainty that entry would occur, | disagree with the effect of entry given my
experience in the US. In New Zealand all the acquirers are large banks that are also
issuers. Yetin the US, the largest acquirer for the past 10 years up to November
2008 was First Data Corporation (FDC), which is neither an issuer nor a bank.*® A
number of other large US acquirers are not issuers.®

6.26 An acquirer who is also an issuer has conflicting economic incentives while an
independent acquirer has the economic incentive to attempt to achieve minimum
MSFs. For example, an acquirer negotiating interchange with an issuer will
understand that a lower interchange may affect the interchange rates that its issuing
department will be able to negotiate. Since issuing is considerably more profitable
than acquiring, this economic consideration will affect its behavior. An independent
acquirer does not have these conflicting incentives. Whether New Zealand is
sufficiently large to attract this type of entry (perhaps combined with Australia) or
whether large merchants will decide to become their own acquirers | cannot predict
with a high degree of confidence. However, given the Visa and MasterCard
settlements with the Commission the presence of acquirers who are not issuers
could well lead to lower interchange rates which will then lead to lower MSFs in the
acquiring market.”® Thus, | do not agree with Prof. Klein's claim that new entry into
acquiring is unlikely to have “any considerable effect” on competition in the acquiring
market. (11216)

6.27 Prof. von Weizsacker brings up the “freedom of choice” of a supplier and claims that
MasterCard should be able to choose who can join. (Y]314) | disagree with his
analysis because he does not take account of the conflicting economic incentives
that arise for acquirers that are also issuers, which is the outcome in NZ. | agree
with Prof. von Weizsé&cker that criteria of financial soundness and honesty are
relevant considerations (]315), but | cannot see how these considerations would rule
out a company (e.g. First Data) with a long history of successful acquiring in the US
because they did not issue credit cards in NZ.”" Indeed, First Data has acquired for

% FDC has once again become the largest acquirer in the US after an approximate nine month period in
which FDC was the second largest.

% |n the U.S., non-bank, non-issuer's Global Payments and Heartland are in the top 10 U.S. acquirers,
ranked by acquired credit purchase volume. See Nilson Report # 922, April 2009.

"® Prof. Bresnahan does his analysis implicitly assuming that interchange rates will not be affected by
negotiation with acquirers, which | do not find plausible.

™ Prof. von Weizsacker states that under the MasterCard rules, acquirers must also issue cards. (311)
He fails to note in his discussion that a member must issue a minimum number of cards in order to offer
merchant acquiring services.
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MasterCard and Visa for over 15 years in the US and provides acquirer and issuer
processing services for thousands of banks located in the U.S., Europe, and
Australia.

6.28 The presence of acquirers who are not issuers resolves the conflicting economic
incentives that currently exist for New Zealand acquirers, all of whom are also
issuers. | expect bank issuers to continue to exist because they can offer merchants
banking relations and other products which non-bank acquirers cannot offer.
However experience in the US demonstrates that non-issuing acquirers can offer
services valued by merchants. Especially in the context of the removal of the no
surcharge rules and the bilateral negotiation of interchange rates between issuers
and acquirers, | would expect non-bank acquirers to be more aggressive in
bargaining for lower interchange rates and provide additional competitive constraints
in the acquiring market than acquirers who are also issuers.

7 Section 30

7.1 In his discussion of section 30 Prof. Bresnahan states that by not considering
whether the interchange fee has a pro-competitive effect, the plaintiffs’ experts have
failed to do a proper analysis. (1234-236) | understand this is a legal issue, which |
need not address (although as discussed above, | do not agree that the challenged
rules have a pro-competitive effect).

7.2 In his discussion of whether the agreement to charge a common MIF is horizontal or
vertical, Prof. Bresnahan makes the claim that the schemes “would be harmed by
reduced competition in the acquiring market.” (255) | disagree with this claim. Prof.
Bresnahan has missed the important point that Visa and MasterCard compete to
have issuers make a given card (e.g. Visa) their primary card. Thus, by increasing
the MIF, which banks only partly pass through to consumers, Visa can make its
credit cards more attractive to banks. This increased MIF will lead to increased
MSFs which will decrease competition in the acquiring market since the price is
higher. Prof. Bresnahan nowhere in his evidence takes account of the effects on
economic incentives of income pass through of MIF by issuers. | discuss these
incentives in my first brief of evidence (§]5.3) which Prof. Bresnahan acknowledges
(fn. 207, p. 82), but he does not consider the economic implication of these economic
incentives.

7.3 Prof. Bresnahan states that economic analysis should consider the benefits accruing
to merchants in the acquiring market. (282). He implies that if credit card
transaction volumes fall for cardholders it will make merchants worse off, since credit
card transactions will fall for merchants. However, he makes a fundamental
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increases, increasing the distortion. As | discuss above, with distorted prices one
cannot consider quantity as an indicator of either competition or social welfare since
a tax on one group is being used to fund a cross subsidy to another group. Indeed,
in terms of final product demand, running shoes in my example, the tax leading to
higher prices will lead to reduced demand for running shoes, especially if all running
shoe stores accept credit cards which is the likely outcome given competition among
running shoe stores.

Prof. von Weizséacker claims that in his “equal-weight set-up” this problem does not
arise so you would achieve an efficient outcome. (l244) However, as | discuss above
the empirical facts are distinctly at odds with the equal weight setup which requires
equal pass through for acquirers and issuers, which is far from the actual situation. |
note that Prof. von Weizséacker recognizes that the quantity criterion used as a test
for competition in one sided markets is not applicable in two sided markets if his
equal weight set-up does not hold. (f244) Thus, Prof. von Weizsacker recognizes
the difference which | discussed in my initial brief, but which Profs. Bresnahan,
Wright, and Klein all seek to argue does not exist.

Prof. von Weizsé&cker does disagree with my running shoes tax and subsidy example
because he states | do not take account of changes in total sales of the shop due to
the use of credit cards. (1]246) Prof. von Weizsacker includes an incorrect
assumption since he assumes that issuers engage in 100% pass through of
interchange to credit card users, which is contrary to the empirical evidence that |
discuss above. ({246) He calculates that sufficient increased sales will occur to
almost offset the MSFs so he does not find a tax. (1248) | disagree with his example
because he has confused a given store’s elasticity of demand with market elasticity
of demand. If (almost) all running shop stores accept credit cards, which is the
actual outcome due to competition among stores, the correct price elasticity to use is
the market elasticity for running shoes, which is substantially less that a given store’s
price elasticity.”® Indeed, Prof. von Weizsacker recognizes this problem in his
approach if MasterCard is accepted in all shops and agrees that costs have gone up
due to the credit card MSFs.”” (1250) -

"® Prof. von Weizs#cker has failed also to take account of consumers’ budget constraints. His reasoning
would lead to the outcome that if all stores accepted credit cards demand would expand throughout the
economy because of the credit card discount he posits. Unfortunately, consumers would be unable to pay
for this increased demand due to limited budgets. Thus, passing out credit cards to people would not be a
replacement for Keynesian anti-recession policy.

77 Prof. von Weizsécker states that tourists in NZ may buy more because they can use a credit card.
(252) The Commission is neither challenging the use of credit cards nor do the counterfactuals consider
any change to MasterCard setting a MIF for use by international credit cards. But the volume increase (if
it exists) cannot be large enough to have a significant effect on the size of the tax in my example. Nor do
tourists buy a significant amount of the total sales in the large majority of stores where NZ credit cards are
used, e.g. supermarkets.

33



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 396 of 401 PagelD #:
69491



Case 1:05-md-01720-JG-JO Document 5939-4 Filed 08/16/13 Page 397 of 401 PagelD #:

9.2

9.3

9.4

9.5

69492

increased competition as acquirers’ and issuers’ negotiation will lead to lower MSFs
and the presence of surcharging and steering will increase the competitive
constraints in the acquiring market as acquirers with high MSFs will be at a business
disadvantage.

In his discussion of the counterfactuals Prof. Bresnahan finds it unlikely that either
Visa or MasterCard would behave similar to any of the counterfactuals. (f306) Since
Visa and MasterCard have essentially adopted Counterfactual C in their settlement
agreements with the Commission, with the addition of a maximum interchange rate,
this issue seems to have been eliminated from further consideration.*

In considering bilateral bargaining in Counterfactuals B, C, and D Prof. Bresnahan
states that it is difficult to easily predict the exact outcomes. (§/3.18) | agree.
However, | disagree that competition would decrease if the rules were removed. For
example, he claims that without the HAI rule the outcome could well be the existence
of only one issuing bank and competition would decrease in issuing. He neglects to
consider that AMEX would continue to exist and AMEX has agreements with banks
in NZ, Australia, the US and elsewhere to issue AMEX cards. Thus, competition in
issuing would continue to exist. More importantly, | find it unlikely that Visa would
find an outcome with a single issuing bank to be acceptable. The single issuing bank
would decrease Visa's volume and profits significantly.

Prof. Bresnahan claims that allowing surcharging is not pro-competitive. (11329) He
does not explain why. Decreasing prices in the acquiring market (which will then
lead to decreases in prices to consumers) is pro-competitive and increases
consumer welfare. A given merchant has the ability to charge whatever price it
chooses for a given commodity so long as it informs the consumer of the actual
price. Competition among merchants typically leads to an economically efficient
outcome.®’ Yet, Prof. Bresnahan wants to forbid merchants deciding how much to
charge for the combination of the purchased commodity and a transaction charge
depending on the costs that the merchant incurs from the transaction. | find this a
very strange place for Prof. Bresnahan to finish his analysis because even with
perfectly competitive product markets and constant returns to scale where price
would equal marginal cost and an efficient equilibrium would result, Prof. Bresnahan
states it is better not to allow merchants to set their prices equal to marginal costs.

Prof. Wright claims that a merchant will be unable to threaten non-acceptance of a
given issuer’s credit card. (118.39) He fails to realize that many consumers carry

% For example Prof. Bresnahan discusses the alternative of vertical integration into acquiring (11307), but |
discussed above why economic analysis demonstrates that this outcome would be uneconomic.

8 | am abstracting away from merchants having market power since it does not enter Prof. Bresnahan’s
analysis.  _
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9.12 In his discussion of Counterfactual A Prof. Wright also claims that in the long run
credit card systems could increase network fees to acquirers and lower them to
issuers to get back to their original levels. (118.10) However, he does not discuss why
network fees have not increased in Australia to offset the decrease in interchange as
| discussed in the previous paragraph. '

9.13 Prof. von Weizséacker discusses the outcome of a zero interchange rate and claims a
zero MIF is not the “best” outcome. (fj185) However, my understanding of the
counterfactuals is not to demonstrate that one outcome is “best”’, but rather to find
whether they are better than the “factual” scenario with the challenged provisions. In
terms of the acquiring market, | find that Counterfactual A is better than the current
situation with the challenged provisions. | do not claim that it is the optimal outcome.
Prof. von Weizsacker also claims that under Counterfactual A he expects a “winner
takes all” outcome in which only a single MasterCard issuer would remain. (1[362) |
discuss above why | do not agree with his prediction. Prof. von Weizsacker also
concludes that a “winner takes all” outcome would arise from Counterfactual B.
(11368) | disagree for the same reasons | discuss above.

Counterfactual D

9.14 Lastly, for Counterfactual D Prof. von Weizsé&cker again concludes that a “winner
takes all” outcome will result. | disagree and note that Prof. von Weizsacker has
once again neglected to take account of the effects of steering and surcharges which
provide a constraining effect on an issuer setting a high interchange fee.

9.15 As | stated in my initial brief, the outcome of Counterfactual D depends in a crucial
manner on whether the challenged rules are eliminated. Thus, whether
Counterfactual D will lead to increased competition compared to the current situation
depends on the particular way in which is implemented. However, | do not expect a
‘winner takes all” outcome if the no surcharge rule and no steering rules are
removed. In that situation, | also expect an increase in competition.

9.16 In conclusion, | expect all four counterfactuals to lead to-a significant increase in
competition in the acquiring market so long as the challenged rules are eliminated.
The settlements between Visa and MasterCard and the Commission are quite similar
to Counterfactual C. Counterfactual C will increase competition and the effect of
competitive constraints on MSFs in the acquiring market.
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